
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

U.S. COMMODITY FUTURES ) CIVIL ACTION
TRADING COMMISSION, ) FILE NO: 1:05-CV-2709-CC

)
Plaintiff, )

v. )
)

LAKE DOW CAPITAL, LLC a/k/a )
CLIFFORD, EDWARDS & TAYLOR and )
TY EDWARDS, )

)
Defendants. )

MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO INTERVENE

COME NOW Aiken Grading Company, Dean Conn, Conn Associates,

LLC, Kesco Dynamics, Inc., Waymon Ragan, Wayne Ragan, and Ragan

Enterprises, Inc. (collectively, “Movants”) pursuant to

Fed.R.Civ.P. 24(a) and (b), and submit this memorandum of law in

support of their motion to intervene.  Movants show as follows:

INTRODUCTION

Pursuant to this court’s October 19, 2005 and November 8, 2005

orders, S. Gregory Hays (the “Receiver”) was appointed to serve as

a receiver for the defendants.  

On August 25, 2006, the Receiver submitted a plan of

distribution with respect to the assets that the Receiver has

marshaled, categorizing claims and proposing a pro rata

distribution among all of the defrauded investors.  This plan of

distribution (the “83% Plan”) was submitted pursuant to abundant

authority supporting a pro rata distribution, and would have
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yielded an approximate 83% recovery for each of the defrauded

investors.  Bolstering the Receiver’s 83% Plan calling for a pro

rata distribution was the fact that all of the defrauded investors

were parties to a limited partnership agreement in which each

investor agreed to share and share alike in the investment

experience of the hedge fund to which they had contributed funds.

Limited partnership statutes also support, if not mandate, this pro

rata treatment.      

On September 25, 2006, this court entered an order and notice

with respect to the 83% Plan.  This order set a November 8, 2006

bar date for the submission of objections by investors wishing to

object to the 83% Plan, and scheduled for November 13, 2006 a

hearing on objections that were submitted timely.   

Movants did not at that time move to intervene or submit any

objection to the 83% Plan because Movants’ claims were already

recognized and scheduled in the proper amounts by Receiver, and

Movants were satisfied that the law provided for the pro rata

treatment being proposed in the 83% Plan.  

Only three investors – Harold Mintz, Alvin Pannell and Joseph

Wyant (the “Mintz Investors”) – submitted objections to the 83%

Plan.  The Mintz Investors sought a recovery greater than the 83%

return proposed in the 83% Plan based on a widely discredited

theory that they should be permitted to trace their assets and a

preference to ignore the agreements they made with the other

investors in the limited partnership agreement.
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1 At the hearing, attorney Joel Arogeti appeared on
behalf of Movants and was permitted to speak in favor of the 83%
Plan.   
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 On November 13, 2006, the court held its scheduled hearing on

the objections submitted by the Mintz Investors.1  The Receiver

represented Movants’ interest at the hearing by arguing for a pro

rata distribution.  

Thereafter, this court entered on November 16, 2006 its order

sustaining the objections of the Mintz Investors, and approving the

83% Plan except as to the Mintz Investors only, which is

consistent with the November 8, 2006 bar date that had been

established in the court’s previous order.  The court further

directed the Receiver to submit an amended plan of distribution

consistent with the court’s ruling. 

On November 16, 2006, pursuant to the court’s November 16th

order, the Receiver filed a first amended plan of distribution (the

“79% Plan”) consistent with the direction given by the court in its

November 16, 2006 order.  The net effect of the court’s November

16, 2006 order, and the edits to the plan of distribution that the

Receiver was ordered to implement in the 79% Plan, was to approve

the pro rata treatment for all investors other than the Mintz

Investors, but allow special tracing treatment for the Mintz

Investors.  Mathematically, the result was to reduce the

distribution to all investors other that the Mintz Investors from

approximately 83% to 79%, a reduction of 4%.    
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Incredibly, at the same time that Receiver submitted the 79%

Plan, Receiver announced its intention to file a motion for

reconsideration or clarification so that the special tracing

treatment allowed to the Mintz Investors could now be extended to

all investors who invested through a traceable account.  Such a

request by the Receiver, of course, is a surprise because it is

completely contrary to the “no tracing,” pro rata distribution

arguments that Receiver advocated forcefully in this case.  If

allowed by the court, the further amendment proposed by the

Receiver would dilute the recovery that would be realized by

Movants from 79% to approximately 63% – a reduction of hundreds of

thousands of dollars.  Such a further amendment also would ignore

the bar date set by this court.

   Because the Receiver’s proposed changes would prejudice

Movants substantively and procedurally, it is crystal clear that

Movants’ interests are no longer being represented adequately by

Receiver. Movants therefore seek an order authorizing their

intervention so that they may, inter alia, (i) seek reconsideration

of the court’s November 16, 2006 order sustaining the objections of

the Mintz Investors and seek  approval of the original 83% Plan;

(ii) object to Receiver’s 79% Plan; (iii) oppose any motion and

plan of distribution filed by Receiver seeking to dilute Movant’s

recovery to an extent less than the 83% recovery set forth in the

83% Plan; (iv) seek to enforce the pro rata treatment contemplated

in the limited partnership agreement entered by Movants and their

co-investors, including the Mintz Investors; (v) oppose and respond
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2 On November 29, 2006, David Williamson (“Williamson”),
an investor who did not submit any objection before the November
8th bar date, and who did not appear at the November 13th 
hearing, filed a motion for reconsideration.  In this motion,
Williamson seeks to persuade the court to adopt the original pro
rata treatment under the 83% Plan, or to extend to Williamson the
specialized tracing treatment.
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to any motions for reconsideration or other relief submitted by

investors after the date of the November 16, 2006 order,2 (vi) seek

leave to try to trace their funds if such tracing is possible; and

(vii) even if tracing is possible, and if necessary, appeal any

plan of distribution that does not treat Movants equally with all

other defrauded investors, regardless of the particular investment

vehicle used to make the investment.  The fact that Movants did not

use individual retirement accounts as their investment vehicle does

not dilute their limited partnership agreement with their co-

investors and certainly does not mean that their investments are of

any less importance to their futures and financial security.

Movants are parties with an interest in the subject matter of

the litigation that is direct, substantial and legally protectable.

Now that Receiver is proposing to adopt a plan that would prejudice

Movants substantially, it is plain that Movants’ ability to protect

their interests may be impaired by the disposition of this case and

that none of the existing parties in the suit can adequately

protect Movants’ interests.
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ARGUMENT AND CITATION OF AUTHORITY

Movants are Entitled to Intervene

Federal Rules of Civil Procedure 24(a) and (b) provide, in

relevant part:

(a) Intervention of Right. Upon timely application

anyone shall be permitted to intervene in an action:

··· (2) when the applicant claims an interest relating

to the property or transaction which is the subject of

the action and the applicant is so situated that the

disposition of the action may as a practical matter

impair or impede the applicant's ability to protect

that interest, unless the applicant's interest is

adequately represented by existing parties.

(b) Permissive Intervention. Upon timely application

anyone may be permitted to intervene in an action: ···

(2) when an applicant's claim or defense and the main

action have a question of law or fact in common ···· In

exercising its discretion the court shall consider

whether the intervention will unduly delay or prejudice

the adjudication of the rights of the original parties.

Fed. R. Civ. P. 24.

Under Rule 24(a)(2), a party is entitled to intervene as a

matter of right if the party's interest in the subject matter of

the litigation is direct, substantial and legally protectable.

Georgia v. U.S. Army Corps of Eng'rs, 302 F.3d 1242, 1249 (11th
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Cir. 2002).  The proposed intervenor must show that it has an

interest in the subject matter of the suit, that its ability to

protect that interest may be impaired by the disposition of the

suit, and that existing parties in the suit cannot adequately

protect that interest. Id., at 1250. 

Movants qualify.  They are defrauded investors with a direct,

substantial, and legally protectable interest in the subject matter

of this action.  It is their property that is being allocated.  In

recognition of the direct, substantial and protectable nature of

the interests of Movants and all of the defrauded investors, the

court’s September 25, 2006 order set forth a procedure allowing

Movants and all other investors the opportunity to object to the

83% Plan and appear at the November 13, 2006 hearing.  

Heretofore, Movants’ interests were represented by Receiver’s

pro rata proposal.  But now, Movants are so situated that the

disposition of this action may as a practical matter impair or

impede their ability to protect their interests.  Because of

Receiver’s “about face,” Movants’ interests are no longer

adequately represented by Receiver, who apparently seeks to reduce

even further the recovery that Movants would obtain. 

Having demonstrated a direct, substantial and protectable

interest, Movants’ burden is to show that their interests may be

inadequately represented.  This burden is minimal. Chiles v.

Thornburgh, 865 F.2d 1197, 1214 (11th Cir. 1989)(citing Trbovich v.

United Mine Workers of America, 404 U.S. 528, 538 n. 10, 92 S.Ct.
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630, 636, 30 L.Ed.2d 686 (1972)). Given the fact that the parties

in the litigation that allegedly represent Movants' interests now

are urging positions that are inimical to Movants, the conclusion

is inescapable that the existing parties to the lawsuit may not and

do not adequately represent Movants. Any doubt concerning the

propriety of intervention should be resolved in favor of the

proposed intervenors. Federal Sav. & Loan Ins. Corp. V. Falls Chase

Special Taxing Dist., 983 F.2d 211, 216 (11th Cir. 1993)(citing

Sierra Club v. Robertson, 960 F.2d 83, 86 (8th Cir. 1992)).

Movants are entitled to intervene as a matter of right. 

Movants Should Be Allowed to Intervene

At the very least, Movants should be permitted to intervene

pursuant to Fed. R. Civ. P. 24(b) because their claims and the main

action have a question of law or fact in common, and Movants’

proposed intervention will not unduly delay or prejudice the

adjudication of the rights of the original parties.  Indeed, even

an original party, namely the Receiver, seeks further litigation of

the issues.  

{See Next Page for Signature}
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KITCHENS KELLEY GAYNES, P.C.

S/David F. Cooper            
  Georgia Bar No. 185326
  Heather D. Dawson         
  Georgia Bar No. 100169

COUNSEL FOR MOVANTS
AIKEN GRADING COMPANY, DEAN CONN, CONN
ASSOCIATES, LLC, KESCO DYNAMICS, INC.,
WAYMON RAGAN, WAYNE RAGAN, and RAGAN
ENTERPRISES, INC.

Eleven Piedmont Center, Suite 900
3495 Piedmont Road, N.E.
Atlanta, Georgia 30305
Tel: (404) 237-4100
Fax: (404) 364-0126
E-Mail: dcooper@kkgpc.com
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CERTIFICATE OF SERVICE

I certify that on December 1, 2006, I electronically filed 
the Movants’ Memorandum of Law in Support of Motion to Intervene
with the Clerk of Court using the CM/ECF system which will
automatically send email notification of such filing to the
following attorneys of record:

Lael F. Campbell, Esq.
Commodity Futures Trading
 Commission
1155 21st Street, N.W.
Washington, D.C. 20581

Laura Bonander, Esq.
United States Attorney
600 United States Courthouse
75 Spring Street, S.W.
Suite 600
Atlanta, Georgia 30303

Henry F. Sewell, Jr., Esq.
McKenna, Long & Aldridge, LLP
303 Peachtree Street, Suite
5300
Atlanta, Georgia 30308

Robert Mottern, Esq.
Buker, Jones & Haley, P.C.
115 Perimeter Center Place
South Terraces, Suite 170
Atlanta, Georgia 30346 

I hereby certify that I have mailed by United States Postal
Service the document to the following non-CM/ECF participants:

Pat Huddleston, II, Esq.
Huddleston & Nohr
707 Whitlock Avenue, Suite B-21
Marietta, Georgia 30064-4656

R. Brent Hatcher, Jr., Esq.
Smith, Gilliam, Williams
 & Miles, P.A.
P.O. Box 1098
Gainesville, Georgia 30503

KITCHENS KELLEY GAYNES, P.C.

S/David F. Cooper        
Georgia Bar No. 185326

COUNSEL FOR MOVANTS
AIKEN GRADING COMPANY, DEAN CONN, CONN
ASSOCIATES, LLC, KESCO DYNAMICS, INC.,
WAYMON RAGAN, WAYNE RAGAN, and RAGAN
ENTERPRISES, INC.

Eleven Piedmont Center, Suite 900
3495 Piedmont Road, N.E.
Atlanta, Georgia 30305
Tel: (404) 237-4100
Fax: (404) 364-0126
E-Mail: dcooper@kkgpc.com
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