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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
U.S. COMMODITY FUTURES 
TRADING COMMISSION, 

Plaintiff, 

v. 

LAKE DOW CAPITAL, LLC a/k/a 
CLIFFORD, EDWARDS & TAYLOR,  
and TY EDWARDS,  
 

Defendants. 

Civil Action File No.  
1:05-CV-2709 
 
Judge Clarence Cooper 

 

RECEIVER’S REPLY TO DENNIS THOMPSON, SR.’S RESPONSE TO 
RECEIVER’S MOTION TO STRIKE CLAIM AND RECOUP 

DISTRIBUTION PROCEEDS

COMES NOW S. Gregory Hays, the duly authorized and acting Receiver 

herein (“Receiver”), and herewith makes and files his Reply to the Response of 

Dennis Thompson, Sr. (“Thompson”) to the Receiver’s Motion to Strike Claim and 

Recoup Distribution Proceeds and shows as follows:  

The Receiver brought this Motion to strike the claim of Mr. Thompson in 

this case.  Mr. Thompson has filed a claim for $96,324.00 which he asserts he 

invested in the Aurora Fund in late 2002.  The Receiver does not dispute that Mr. 

Thompson invested this sum in the Aurora Fund; however, Mr. Thompson was one 

of the primary sales agents for the Aurora Fund and was paid $284,755.65 in sales 

commissions after making this investment.  The Receiver is currently in the 
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process of paying claims based on the Order Approving the Third Amended Plan 

of Distribution that was approved by this Court on May 31, 2007, and thus this is 

the appropriate time to evaluate such claims.   

FACTUAL BACKGROUND

In January 2003, Mr. Thompson invested approximately $96,000 into the 

Aurora Investment Fund (the “Fund” or “AIF”).  Deposition of Dennis R. 

Thompson, Sr. (“Thompson Depo”), p. 39-44.   Mr. Thompson did not invest any 

money into the Fund after that initial investment in 2003.  Although Mr. Thompson 

claimed to have used an IRA for his investment, the funds were commingled and 

became part of the General Fund.  Id. at p. 44. 

After Mr. Thompson’s initial investment, from April 2003 through August 

2005, Thompson received a total of $314,735.65 from the Defendants, which 

includes $284,755.65 in commissions and a $29,980.00 loan, but never invested 

any more money into the Fund.  Id. at p. 143.  It would be inequitable to allow Mr. 

Thompson to receive an equitable distribution from the fraudulent scheme he has 

already benefited from so greatly. 

A. Clear Indications of Problems with the Fund

While Mr. Thompson contends in his Response that he “received a prompt 

and seemingly appropriate response” to his request for a K-1, for one of his clients 

and that “there were no material events that led or should have led Mr. Thompson 
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to believe AIF was not profitable or was not being traded as promised”, the reality 

is that there were many warning signs regarding the Fund.  Response, p. 6-7.  Mr. 

Thompson ignored these red flags while he continued to collect large commissions.   

First, there was limited reporting of the Fund, which consisted largely of 

Thompson inquiring over the phone for oral reports from the Defendants.  During 

2003, Mr. Thompson “didn’t actually receive an account statement”, rather he 

received an email each month from Richard Clifford reporting how the Fund had 

done.  Thompson Depo, p. 43.  Further, Mr. Thompson testified that he did not 

receive any reports in 2003, and did not receive any formal reporting from AIF, 

despite receiving such year-end reports from his other investments, because he was 

relying on Richard Clifford’s oral reports.  Id. at p. 48; p. 69.  Similarly, Thompson 

expected that he would receive monthly or quarterly reports from the Fund, like the 

Bear Stearns report that was included in the AIF solicitation materials, and like all 

his other investments sent out, but he never did receive such reports from AIF.  Id.

at p. 60-62.   

Likewise, when the Fund was transferred from Bear Stearns to Man 

Financial, there were problems which were never resolved by anything other than a 

verbal assurance.  Thompson’s customers began to complain that there were 

problems with their rollover IRAs when AIF switched to Man Financial that 

resulted in five percent of their investment not appearing on their confirmation.  
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Thompson testified that he called both Mr. Edwards and Man Financial and was 

told that the five percent was in the futures account.  However, Man Financial 

never sent any confirmations regarding the five percent of the investments, and the 

customer statements from Man Financial never reflected this percentage.  Id. at p. 

102-110. 

After one of his clients never received any tax reporting information related 

to the Aurora Fund for calendar year 2003, Mr. Thompson contacted the Aurora 

Fund in 2004 to request these documents for his client and this client did 

eventually receive a K-1.  However, Thompson only received the K-1 after his 

client called him requesting it, which spurred him to call Richard Clifford and 

request it.  Further, Mr. Thompson never saw any other K1’s issued to any other 

investors for the years 2003 and 2004.  Id. at p. 134; p. 137. 

B. Undisclosed Deal for Commissions

Mr. Thompson contends in his Response that he “never sought to hide his 

transactions with AIF from Wellstone or anyone else.” Response, p. 7.  However, 

Mr. Thompson testified that he did not get approval nor disclose the override 

commissions, which no one else at Wellstone received, to Ray Noragon, the 

president of Wellstone.  Id. at p. 151-152.  Further, Thompson acknowledged that 

he never told the other brokers about the override commission he was receiving.  

Id. at p. 152.  Although Thompson contends he had “multiple conversations with 
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Wellstone’s management about AIF”, most of those conversations were initiated 

by Thompson for the purpose of convincing Wellstone to offer AIF, and thus 

increase Thompson’s commissions.  Response, p. 7; Thompson Depo, p.80-84.   

 As a result of Thompson’s dealings with AIF, he received $284,755.65 from 

the Defendants, ostensibly for commission payments.   Thompson Depo, p. 143.  

Thompson received one percent of the management fee, along with a seven percent 

performance fee.  Id. at p. 137.  The performance fee was only charged if there was 

a profit from trading.  Id. at p. 42.  The Fund was not making a profit, and was 

actually losing money.   

C. Unrepaid Loan

In addition to the $284,755.65, Thompson also received $29,980.00 from the 

Defendants for a down payment on an office condominium in Jacksonville, 

Florida.  Although Thompson’s Response characterizes this money as 

commissions he had earned, Thompson testified that the money was “advanced” to 

him by Edwards for commissions he was going to earn the last quarter, before the 

Fund was frozen.  Id. at p. 169.   Further, Ty Edwards acknowledged that this was 

indeed a loan to Mr. Thompson and that the money was still owing.  Deposition of 

Ty Edwards, p. 89-91.  Even if the money were for commissions that Thompson 

had earned before the Fund was shut down, such commissions cannot be described 
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as “earned” since the Fund was not making a profits from which performance 

commissions could be made.   

D. Thompson’s Role

Thompson’s Response attempts to downplay his role in the AIF, but in 

reality Thompson played an integral role in AIF.  While Thompson contends that 

he had “no role whatsoever in the overall strategy employed by AIF or in its daily 

trading activities”, this is simply not true.  Response, p. 9.  Mr. Thompson was 

responsible for marketing AIF through Wellstone, which ultimately resulted in 

catapulting AIF from a relatively small fund with assets of less than $1,000,000 to 

having cash on hand of over $18,000,000.   It was Thompson who approached 

Edwards to discuss marketing AIF through Wellstone.  Thompson Depo, p. 66.  It 

was Thompson that convinced Wellstone to market AIF.  Id. at p. 80-81.  Although 

Thompson never held an official position with AIF, he spoke to Ty Edwards on a 

daily basis regarding the Fund.  Id. at p. 212.  Thompson testified that he and 

Edwards would have long conversations about the trading strategy and daily 

trading activities of the Fund.  Id. at p. 70.  In addition, Thompson spoke directly 

with Pierre Gagne with Man Financial regarding the trading of the Fund on 

multiple occasions.  Id. at  p. 103-109; p. 120; p. 183-184.   

Finally, Mr. Thompson was more than a mere salesperson of this Fund, he 

was intimately involved in the day-to-day operations of the Fund, evidenced by the 
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fact that Mr. Thompson shared his assistant, Beverly Burney, with the Defendants.  

Ms. Burney was responsible for preparing the financial statements for the 

Defendants and handling the commission to be paid to the brokers, including Mr. 

Thompson’s commissions.  She drafted and printed the financial statements from 

Thompson’s office.  Ms. Burney received the information used to calculate the 

commissions and prepare the financial statements from Edwards.  Id. at  p. 154-56; 

p. 241-43.  According to Ms. Burney’s testimony, both Dennis Thompson and Ty 

Edwards came up with the idea that she would work for Mr. Edwards.  Beverly 

Burney Deposition (Burney Depo), p. 16-17.  Further, Mr. Thompson provided the 

training to Ms. Burney as to how earnings were figured for the statements she 

prepared, and both Edwards and Thompson taught her the percentages of 

commissions and earnings.  Id. Working from Thompson’s office, Ms. Burney 

spoke with Pierre Gagne at Man Financial almost on a daily basis.  Id. at p. 18-19.  

To prepare the quarterly statements, Ms. Burney testified that Edwards would call 

her and Mr. Thompson at the close of trading in a particular quarter to give them 

the percentage of return for the quarter to prepare the statements.  Id. at p. 21.  

When Ms. Burney completed her quarterly statements based on the information 

given by Mr. Edwards, Mr. Thompson, not Mr. Edwards, would review the 

statements before they went out.  Id. at p. 23.   
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ARGUMENT

A. Claims That Are Inequitable Should Be Stricken or Subordinated

In his Response, Mr. Thompson does not cite a single case which would 

support allowing him a claim under the facts and circumstances of this case.  The 

best that can be said of Mr. Thompson’s Response is that his claims should be 

subordinated to the claims of other investors, as opposed to stricken, a result which 

would be acceptable to the Receiver.  Moreover, based on the cases cited by Mr. 

Thompson, there is no question that this Court has the broad equitable authority to 

subordinate his claim under the circumstances presented to the Court by the 

Receiver.   

Indeed, the starting premise of the Receiver’s position with respect to Mr. 

Thompson’s claims is that it would be grossly inequitable to the other investors in 

this case to allow Mr. Thompson to share in distributions from the Receivership on  

a pro-rata basis when he received far more in commission payments than he 

invested in the Fund.  Mr. Thompson has already received far more than he 

deserves.  In fact, his investment in the Fund could be viewed as nothing more than 

a “loss-leader’ designed to convince others to invest in the Aurora Fund. 

Mr. Thompson seeks an equitable distribution, which requires that he has 

acted equitably.  Mr. Thompson could easily have prevented injury to himself and 

to most of the investors in this case through the exercise of ordinary diligence.  Mr. 
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Thompson ignored all of the warning signs present in this case in his headlong 

pursuit for large commission payments to himself, including secret commissions 

not disclosed to his employer or investors.   

This Court, sitting in equity, has broad powers “to sift the circumstances 

surrounding any claim to see that injustice or unfairness is not done in 

administration of [an] estate.”  Pepper v. Litton, 308 U.S. 295, 307-08, 60 S.Ct. 

238, 245-46 (1939) (cited by Mr. Thompson at p. 14).  In the present case it would 

be inequitable to allow Thompson’s claim because of his inequitable behavior.  It 

is a well recognized maxim that “he who seeks equity must do equity.” Bureau v. 

Crawford, 222 Ga. 716, 722, 152 S.E.2d 398, 402 (1966); see also O.C.G.A. § 23-

1-10.  

The Receiver has met the test articulated under Mobile Steel Co. v. 

Diamond, 563 F.2d 692 (5th Cir. 1977), the primary authority cited by Thompson, 

to obtain the relief requested in the Motion.1 First, Thompson engaged in 

inequitable conduct.  See discussion supra. Second, Mr. Thompson gained 

significantly from AIF, at the detriment of other creditors.  He received over 

$300,000 from the Defendants in alleged commissions and loans while investing 

 
1 The third element will not be addressed, as it has been recognized as moot given the 1978 enactment of the 
Bankruptcy Code equitable subordination provision and as this is not a bankruptcy matter.   In re Hyperion 
Enterprises, Inc., 158 B.R. 555 (D.R.I. 1993); In re AtlanticRancher, Inc., 279 B.R. 411 (Bankr. D. Mass. 2002).   
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only approximately $96,000.  He more than doubled what he invested.  He 

aggressively marketed the Fund so that he would receive large commissions, which 

were over and above what the other brokers were receiving.   

The “boundaries of inequitable conduct under the first part of this test are 

not precisely defined.”  In re Hyperion Enterprises, Inc., 158 B.R. at 560.  The 

Response contends that Mr. Thompson’s actions do not qualify as inequitable 

conduct under three categories of misconduct, but those categories are not an 

exhaustive list.  Mr. Thompson’s secret dealings, unrepaid loan, and receipt of 

undisclosed commissions based on nonexistent performance are inequitable acts, 

which injured the other investors, and should result in the subordination of his 

claim. 

B. Claims Made By Insiders Should Be Subordinated

Although the Response contends that Mr. Thompson was not an insider, it is 

very apparent that he was far more than a mere salesperson for the Fund.  Indeed, 

much of Mr. Thompson’s argument in his Response is premised on the idea that 

the Receiver must establish that Mr. Thompson meets the definition of an insider 

under the Bankruptcy Code, which is not applicable in this case, and attempts to 

define an insider as only “a general partner of the debtor or person in control of the 

debtor, in the case of a partnership, or an officer, director, or ‘person in control of 

the debtor’ corporation.’”  Response, p. 11.   
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While the Receiver’s Motion did state that “[i]n the absence of controlling 

authority, district courts supervising equity receiverships often look to bankruptcy 

law for guidance”, the Motion also stated that this Court has “broad power and 

wide discretion in the supervision of a receivership.”  Motion to Strike, ¶ 31 n.1; ¶ 

30.  Thus, while the definition of an “insider” given by the Bankruptcy Code is 

instructive, it is by no means limits this Court.    

However, even if this Court were inclined to limit the definition of an insider 

to a person “in control”, there is ample factual basis to conclude that Mr. 

Thompson meets this definition.  Mr. Thompson claims that he “never had any 

control whatsoever over AIF.”  Id. Apart from his aggressive marketing of the 

Fund, which made him the single largest contributor to sales of the Fund and thus 

imperative to the success of the Fund, and apart from being the person who 

orchestrated Wellstone marketing AIF, Thompson was, in fact, actively involved in 

the administration of the Fund.  Mr. Thompson spoke to Ty Edwards daily 

regarding the strategy and trading of the Fund.  Thompson Depo, p. 70; p. 212.  

Likewise, he had frequent and on-going contact with Man Financial regarding the 

trading activities of the Fund.  Mr. Thompson even shared his assistant with Ty 

Edwards.  Mr. Thompson was very involved in the operations of the Fund, going 

as far as supervising and approving the production of the statements by Ms. 

Burney from his office.  Id. at p. 154-56; p. 241-43. 
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The Response goes on to state that Mr. Thompson is entitled to receive an 

equitable distribution, because there was no way that Mr. Thompson “knew about 

Mr. Edwards’ wrongdoing or was aware that AIF was not being managed 

properly.”  Response, p. 12.  However, Thompson was very much in a position 

where he knew or should have known that there were problems with AIF.  Mr. 

Thompson had daily discussion with Mr. Edwards.  Mr. Thompson had a role in 

the production of statements from his office, by his assistant, under his supervision.   

Mr. Thompson, a purportedly experienced financial planner and broker, only 

received tax information for one client, did not receive written reports as he 

received for all his other investments, had a secret deal with Mr. Edwards pursuant 

to which he received extra commissions and never saw an audited financial 

statement.  Under these facts, it is hard to accept that Thompson could believe that 

the Fund was being managed properly and that, instead, his primary focus was to 

generate large commissions for himself.   

“A claim arising from the dealings between a debtor and an insider is to be 

rigorously scrutinized by the courts.”  Fabricators, Inc. v. Technical Fabricators,

Inc., 926 F.2d 1458, 1465 (5th Cir. 1991).  The insider standard requires only a 

showing of unfairness.  In re Hyperion, 158 B.R. at 563.  In the present case, Mr. 

Thompson’s should be scrutinized under this insider standard.  Under this standard, 

clearly his acts were unfair, thus his claim should be subordinated.   



13 
ATLANTA:4965469.1 

Finally, there is no requirement that the Receiver establish that Mr. 

Thompson is an insider in order to strike or subordinate his claim.  Mr. 

Thompson’s claims can be subordinated even if the Court applied the more 

rigorous standard for a non-insider, which requires a showing of “conduct that was 

egregious and severely unfair to the other creditors.”  Id. As set forth above and in 

the Motion, Mr. Thompson bears primary responsibility for the marketing of this 

Fund to the vast majority of investors in this case.  Mr. Thompson did so without 

any independent verification of the trading results claimed by Mr. Edwards and 

ended up being paid far more than he invested.  This Court is well within its 

authority to strike or subordinate Mr. Thompson’s claim regardless of whether he 

is an insider.  In re 604 Columbus Avenue Realty Trust, 968 F.2d 1332 (1st Cir. 

1992); In re Osborne, 42 B.R. 988 (1984) (holding that the standard for a non-

insider is satisfied by misrepresentation whereby other creditors were deceived to 

their damage) (citing In re Just for the Fun of It of Tennessee, Inc., 7 B.R. 166, 

180-81 (Bankr. E.D.Tenn. 1980)). 

C. Commissions and Loan Should Be Recouped From Any Potential 
Distribution

Thompson’s Response does not contest the Receiver’s argument that the 

commissions and loan received by Mr. Thompson should be recouped.  Mr. 

Thompson received $284,755.65 in commissions from the Defendants.  His 
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commissions consisted of a one percent management fee for bringing investors into 

the Fund, a seven percent commission of the profits from his investors, plus a three 

percent override for investors that other Wellstone brokers brought into the Fund.  

While he was being paid the performance commission on a regular basis, the Fund 

was not actually making a profit.  Thus any payment of performance commission 

was unwarranted.  The “distribution of false profits does not constitute satisfaction 

of an antecedent debt,” In re Canyon Systems Corporation, 343 B.R. 615, 645 

(Bankr. S.D. Ohio 2006).  Commissions based on profits that did not exist cannot 

constitute reasonably equivalent value for services.  Id.; see also S.E.C. v. 

Andrescu, 117 Fed.Appx. 160, 161 (2d Cir. 2004) (requiring parents to disgorge 

money paid to them by son as “proceeds of fraud to which they have no valid 

claim.”); S.E.C. v. George, 426 F.3d 786, 798 (6th Cir. 2005) (requiring 

disgorgement from recipients of ill-gotten funds with no legitimate claim to the 

funds). 

Wellstone’s sales records show that Thompson was responsible for 

generating approximately $4.7 million of the $17 million Wellstone brought into 

the Fund.  Thus, Thompson’s one percent management fee commissions amounted 

to approximately $47,000.  Therefore, of the $284,755.65 in payments received by 

Mr. Thompson, approximately $237,755.65 was for performance commissions.   
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Similarly, Thompson was given a $29,980.00 loan by the Defendants for the 

down payment on a condominium.  That loan has not been repaid and is still 

outstanding.  The loan is due and payable to the Receivership Estate and any 

proceeds of potential distribution should be recouped. 

CONCLUSION

For the foregoing reasons, the Receiver respectfully requests that this Court 

grant his Motion to Strike Claim of Dennis Thompson, Sr. and Recoup Proceeds of 

Potential Distribution. 

This 5th day of October, 2007. 

 
/s/ S. Elizabeth Hall 
Henry F. Sewell, Jr.  
Georgia Bar No. 636265 
S. Elizabeth  Hall 
Georgia Bar Number 141718 
 

MCKENNA LONG & ALDRIDGE LLP 
303 Peachtree Street, Suite 5300 
Atlanta, Georgia  30308 
(404) 527-4000 
(404) 527-4198 (facsimile)  

Attorney for Receiver 
S. Gregory Hays as Receiver 
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CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 5.1

Pursuant to Local Rule 7.1(D), I certify that this pleading complies with the 

font and point selections set forth in Local Rule 5.1B.  This pleading has been 

prepared using Times New Roman font (14 point). 

 
s/ S. Elizabeth Hall
Henry F. Sewell, Jr.  
Georgia Bar No. 636265 
S. Elizabeth Hall 
Georgia Bar No. 141718 
MCKENNA LONG & ALDRIDGE LLP 
303 Peachtree Street, NE, Suite 5300 
Atlanta, GA 30308 
Tel. (404) 527-4000 
Fax (404) 527-4198 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

U.S. COMMODITY FUTURES 
TRADING COMMISSION, 

Plaintiff, 

v. 
LAKE DOW CAPITAL, LLC a/k/a  
CLIFFORD, EDWARDS & TAYLOR, LLC, 
and TY EDWARDS,  
 

Defendants. 

 

Civil Action File No.  
1:05-CV-2709 

 Judge Clarence Cooper 
 

CERTIFICATE OF SERVICE

This is to certify that I have this day served the within and foregoing,

RECEIVER’S REPLY TO DENNIS THOMPSON, SR.’S RESPONSE TO 

RECEIVER’S MOTION TO STRIKE CLAIM AND RECOUP 

DISTRIBUTION PROCEEDS upon opposing counsel in the above-captioned 

action by United States Mail addressed as follows: 

Daniel A. Caldwell III, Esq.   
United States Attorney 
600 U.S. Courthouse 
75 Spring Street, S.W. 
Suite 600 
Atlanta, Georgia 30303 
 

Lael E. Campbell 
Tracey Wingate  
U.S. Commodity Futures Trading Commission
1155 21st Street NW 
Washington, DC 20581 
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Robert Mottern, Esq. 
Buker, Jones & Haley, P.C. 
115 Perimeter Center Place 
South Terraces, Suite 170 
Atlanta, GA  30346 
 

Joel S. Arogeti, Esq. 
Kitchens Kelley Gaynes P.C. 
Eleven Piedmont Center-Suite 900 
3495 Piedmont Road, N.E. 
Atlanta, GA 30305 

Pat Huddleston II, Esq. 
Huddleston & Nohr 
 707 Whitlock Avenue Suite B-21 
Marietta, GA 30064-4656 

Ethan H. Cohen 
Schiff Hardin, LLP 
One Atlantic Center, Suite 2300 
1201 West Peachtree Street, N.E. 
Atlanta, GA 30309 

 
R. Brent Hatcher, Jr. 
Smith Gilliam William & Miles PA 
200 Old Coca Cola Bldg. 
301 Green Street 
Gainesville, GA 30501 

 
David Franklin Cooper 
Kitchens Kelley Gaynes 
3495 Piedmont Road, N.E. 
11 Piedmont Center, Suite 900 
Atlanta, Georgia   30305 

 
Brett A. Rogers, Esq. 
Rogers & Hardin LLP 
2700 International Tower,  
Peachtree Center 
229 Peachtree Street, N.E. 
Atlanta, Georgia   30303-1601 

 

This  5th day of October, 2007. 
 s/ S. Elizabeth Hall

Henry F. Sewell, Jr.  
Georgia Bar No. 636265 
Susan Elizabeth Hall 
Georgia Bar No. 141718 
 

MCKENNA LONG & ALDRIDGE LLP 
303 Peachtree Street, Suite 5300 
Atlanta, Georgia 30308 
Telephone: (404) 527-4000 
Fax: (404) 527-4198   
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Attorneys for S. Gregory Hays as  
Receiver  

 


