
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

 
U.S. Commodity Futures   ) 
Trading Commission,   ) 
      ) 
 Plaintiff,    )  Civil Action File No.  
      )  1:05-CV-2709 
v.      ) 
      )  Judge Clarence Cooper 
Lake Dow Capital, LLC a/k/a  ) 
Clifford, Edwards, & Taylor, and ) 
Ty Edwards,     ) 
      ) 
 Defendants    ) 
 
 

DENNIS THOMPSON, SR.’S RESPONSE TO RECEIVER’S MOTION 
TO STRIKE CLAIM AND RECOUP DISTRIBUTION PROCEEDS 

 
 Dennis Thompson, Sr. hereby responds to the Receiver’s motion seeking to 

strike his proof of claim and to avoid any distribution to Mr. Thompson in this 

matter.  The Receiver has no basis in law or fact to seek to bar Mr. Thompson’s 

claim.  The Receiver’s motion should be denied. 

INTRODUCTION 

 The Receiver asks this Court to approve the Receiver’s decision to withhold 

the investment distributions owed to Mr. Thompson.  In particular, Mr. Thompson 
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invested approximately $96,000 in the Aurora Investment Fund (“AIF”) in 2002.  

That investment constituted his personal retirement savings from his IRA account.   

Despite almost two years of investigation into this matter, the Receiver 

never asserted any claim against Mr. Thompson or otherwise sought any prior 

approval from this Court to deny Mr. Thompson the return of his retirement 

savings.  Instead, Mr. Thompson was included in the group of investors who 

received the approved claim form to request investment distributions from AIF.  

Upon receipt of that claim form, Mr. Thompson filled it out as directed and 

submitted his request for a distribution of his prior investment funds, just like any 

other investor.  But now the Receiver has declined to honor Mr. Thompson’s claim 

and has refused to make any distributions of his AIF investment.   

In effect, the Receiver seeks a summary order from this Court confiscating 

Mr. Thompson’s retirement savings and transferring those assets to the Receiver, 

without providing any evidence whatsoever in support of that request.  Indeed, the 

Receiver’s motion does not include a single citation to any record evidence before 

this Court.  Rather, the Receiver asks this Court to extinguish Mr. Thompson’s 

rights to his own retirement funds based simply on the mere arguments, assertions 

and innuendo contained in the Receiver’s motion.  But the governing legal 

authorities, including the very cases relied upon by the Receiver, show that he is 
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not entitled to the relief he seeks against Mr. Thompson, even if the alleged “facts” 

could be proven true.  Simply put, the Receiver’s effort to withhold distribution of 

Mr. Thompson’s retirement assets has no legal support.   

Mr. Thompson disputes many of the Receiver’s assertions.  In particular, 

any suggestion by the Receiver that Mr. Thompson somehow participated 

knowingly in any fraudulent or deceitful conduct by AIF simply is false.  Although 

the Receiver’s motion seems to suggest that such fundamental factual disputes can 

be decided in summary fashion, without any opportunity for Mr. Thompson to 

conduct discovery or to present the actual evidence on these matters, that, of 

course, would be improper.  Accordingly, in connection with his opposition to this 

motion, Mr. Thompson will seek appropriate discovery, including depositions of 

the Receiver and others, and requests the opportunity to address these matters to 

the Court in an evidentiary hearing.   

Even if the Receiver’s motion had a sufficient legal basis (and it does not), 

the withholding of Mr. Thompson’s distributions is unlikely ever to generate any 

significant recovery for the other AIF investors.  Given the rate at which the 

Receiver has been incurring costs for administrative and legal fees and expenses, it 

seems likely that the expense required for the Receiver to appropriately litigate 

these disputed issues with Mr. Thompson may exceed any amount that the 
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Receiver possibly could recover for the investors by withholding distribution of 

Mr. Thompson’s retirement funds.1  Thus, the Receiver’s motion also should be 

denied as an inappropriate and inefficient use of the investors’ resources. 

 For all these reasons, and as more fully discussed below, the Receiver’s 

motion lacks any factual or legal grounds.  Even if the facts actually were as 

alleged by the Receiver – and they are not – the governing law makes it clear that 

those facts do not meet the standards necessary to strike, or even to subordinate, 

Mr. Thompson’s claim to his retirement savings.  As a result, the Receiver’s 

motion should be summarily denied by this Court.  In the alternative, if the Court 

chooses not to dispose of the Receiver’s motion in this fashion, then an appropriate 

schedule should be set to provide Mr. Thompson the necessary discovery and 

evidentiary hearings required to fully adjudicate these disputed issues and to 

defend his rights to recover his retirement assets invested in AIF.   

                                                 
1  Mr. Thompson currently is entitled to an interim distribution of 65% of his 
investment, which would amount to approximately $63,000. 
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FACTUAL BACKGROUND 

 Mr. Thompson is an individual financial planner and investment advisor.  

Deposition of Dennis R. Thompson, Sr. (hereinafter “Thompson Dep.”) at 14.  

During the relevant time period and continuing to this day, Mr. Thompson has 

been an independent agent and registered representative of Wellstone Securities.  

Thompson Dep. at 25-26.  As a registered representative of Wellstone, Mr. 

Thompson typically recommended mutual funds and bonds to his individual 

clients.  Id. at 25.   

 In 2002, Mr. Thompson met Defendant Ty Edwards through a mutual 

acquaintance, Rob Busch.  Id. at 31.  Mr. Thompson told Mr. Busch that he was 

looking for a growth investment that had an element of downside protection.  Id.  

Mr. Busch advised Mr. Thompson to call Aurora Capital.  Id.  Sometime after Mr. 

Thompson contacted Aurora, Mr. Edwards visited Mr. Thompson’s office.  Id. at 

32. 

Mr. Edwards described AIF as a growth fund with a strategy to protect 

investors against market downturns.  Id. at 33-34.  Mr. Edwards explained his 

investment strategy in great detail and provided Mr. Thompson a thick package of 

materials that described AIF and its trading strategy.  Id. at 32-35.  Based on the 

materials that were provided to Mr. Thompson, in combination with Mr. Edwards’ 
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presentation, in late 2002 Mr. Thompson chose to invest his own funds in AIF.  Id. 

at 36.  As a result, Mr. Thompson transferred his IRA account, then valued at 

approximately $96,000, to AIF.  Id. at 41.  Those funds constituted the majority of 

Mr. Thompson’s savings for his retirement. 

 During 2003, Mr. Thompson received various reports from AIF through 

Richard Clifford regarding the fund’s performance.  Id. at 43.  Those reports were 

sent to Mr. Thompson by e-mail and contained information that appeared to 

originate from Bear Stearns.  Id.  Mr. Thompson also received statements from 

Bear Stearns indicating that he was invested in AIF through his IRA held with 

Bear Stearns.  Id. at 43-44.  AIF in 2004 placed a copy of its 2003 performance 

data (with a Bear Stearns logo on it) in its “black book” that AIF used to solicit 

investors.   Id. at 47.  

 After Mr. Thompson had invested his own funds in AIF, in 2003 he 

recommended AIF as an investment for two of his individual clients.  Id. at 48.  

Both of those clients were satisfied when they received documents at the end of 

2003 and/or the beginning of 2004 from the fund indicating that their investments 

with AIF had achieved substantial gains.  Id. at 49, 60.  In 2004, when one of Mr. 

Thompson’s clients did not receive a tax reporting statement, or K-1, Mr. 

Thompson requested such a statement from AIF and received a prompt and 
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seemingly appropriate response.  Id. at 135.  Nothing about those dealings 

suggested to Mr. Thompson that AIF was anything other than as it had been 

represented to him.  Similarly, when a few of Mr. Thompson’s clients questioned 

their IRA statements from Man Financial, Mr. Thompson talked to both Mr. 

Edwards and a representative from Man and they both provided the same 

satisfactory answers to Mr. Thompson’s questions.  Id. at 102-104.   

All of the information that Mr. Thompson and others received in response to 

their inquiries indicated that the AIF investments were profitable and reinforced 

Mr. Thompson’s understanding of the apparent legitimacy of AIF.  Id. at 134, 288-

89, 300-301.  Simply put, there were no material events that led or should have led 

Mr. Thompson to believe that AIF was not profitable or was not being traded as 

promised.   

Many of the alleged “facts” recited by the Receiver simply are incorrect.  

For example, the Receiver seeks to imply that Mr. Thompson somehow must have 

had knowledge of AIF’s fraud.  Nothing could be further from the truth.  The 

Receiver also attempts to suggest that Mr. Thompson engaged in some purportedly 

“secret” agreements regarding his sales of AIF.  But Mr. Thompson never sought 

to hide his transactions with AIF from Wellstone or anyone else.  Indeed, Mr. 

Thompson had multiple conversations with Wellstone’s management about AIF.  
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Id. at 63-64, 65, 73-74.  Wellstone was aware that Mr. Thompson was personally 

invested in AIF and had recommended AIF to some of his clients.  Id.  Wellstone 

also knew that it had not paid commissions to Mr. Thompson for those 

transactions.  Id.  Nor did Mr. Thompson seek to hide from his clients the 

commissions he received on those transactions.  Id. at 142. 

The Receiver also misdescribes a $29,980 check from Lake Dow to Mr. 

Thompson as a purportedly improper “loan.”  But that amount represented 

payment of commissions that Mr. Thompson was told he already had earned at that 

time.  Id. at 168-69, 177.  The Receiver even goes so far as to present his motion as 

one seeking to “recoup” supposed “ill-gotten gains” paid to Mr. Thompson.  

Motion to Strike at ¶ 1.  However, since initiating this matter in October 2005, the 

Receiver never previously initiated any claim against Mr. Thompson (or anyone 

else) seeking to recover any commissions or other amounts paid by AIF.  Rather, 

that claim has been made now, long after the fact, merely as an effort to avoid Mr. 

Thompson’s request for distributions of his AIF investments. 2 

                                                 
2  Because Mr. Thompson’s investment in AIF constituted retirement savings from 
his IRA, they normally would be considered exempt from attachment by creditors.  
Thus, even if the Receiver had sought to assert claims against Mr. Thompson to 
recover commissions or other amounts paid by AIF, and even if he could 
ultimately prevail and reduce those claims to a judgment, it is unlikely that the 
Receiver would be permitted to attach Mr. Thompson’s AIF investment funds to 
satisfy those claims. 
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Moreover, it is an indisputable fact that Mr. Thompson was not an “insider” 

or participant in the management of AIF.  Mr. Thompson never was an officer, 

director, or general partner of AIF or any affiliated entity.  Mr. Thompson had no 

control over AIF or any of its affiliates and had no role whatsoever in the overall 

strategy employed by AIF or in its daily trading activities.  Any effort to suggest 

that Mr. Thompson was an active or knowing participant in AIF’s fraud simply is 

false.  Rather, Mr. Thompson was a deceived investor in AIF like many others, and 

recommended the fund to his own clients because he had been led to believe by 

AIF and others that it was a legitimate and prudent investment. 

DISCUSSION 
 
 This receivership action was commenced in October 2005.  Mr. Thompson 

was deposed by the Receiver in April 2006.  At that time, the Receiver learned all 

of the supposed facts underlying this motion.  But at no time prior to filing this 

motion in July 2007 did the Receiver file any claim against Mr. Thompson or ask 

this Court to deny him any of his rights as an investor in AIF.  Now, after almost 

two years of investigation, and despite sending Mr. Thompson the approved claim 

form to seek distributions of his AIF investment, the Receiver suddenly brings this 

motion seeking court approval for the decision to withhold repayment of Mr. 

Thompson’s retirement savings. 
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 The Receiver’s motion is based on a series of allegations claiming that Mr. 

Thompson negligently recommended AIF to his clients and negligently invested 

his own funds in AIF.  Those asserted facts are incorrect.  But even if they could be 

proven to be true, they do not establish any basis for the motion presented by the 

Receiver.   

In summary, the Receiver argues that equity does not permit Mr. Thompson 

to recover his retirement savings invested in AIF because he purportedly failed to 

exercise “ordinary diligence” to investigate the AIF investment.  (Motion to Strike 

at ¶¶ 34, 35.)  However, such alleged negligence, or even recklessness, is 

insufficient as a matter of law to disallow or subordinate Mr. Thompson’s claim.  

The Receiver presents no authority showing that Mr. Thompson’s claim actually 

could be stricken by this Court under any set of the alleged facts.  The Receiver’s 

motion is without merit and should be denied. 

A. Mr. Thompson Was Not An “Insider” and His Claims Cannot Be 
Stricken or Subordinated Based on the Receiver’s Allegations. 

 The Receiver attempts to avoid Mr. Thompson’s claim by arguing that Mr. 

Thompson was an insider of AIF.  To support that argument, the motion 

mistakenly defines “insider” as an individual who had a role in the management of 

the fund, or who participated in the sale of AIF.  (Motion to Strike at ¶ 36)  But the 

Receiver does not cite a single case or any other authority supporting this novel 
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proposition.  Indeed, this incorrect definition of an insider would make any 

financial services professional who recommends an investment to his customer an 

“insider” of the investment fund.  There is no authority to require such a tortured 

result.   

 Rather, the Bankruptcy Code, which the Receiver argues should guide this 

Court (see Motion to Strike ¶ 31 n.1), defines an insider as a general partner of the 

debtor or a person in control of the debtor, in the case of a partnership, or an 

officer, director, or “person in control of the debtor” corporation.  See U.S.C. § 

101(31); In re N&D Properties, Inc., 799 F.2d 726 (11th Cir. 1986).  Mr. Thompson 

indisputably was not in any such position with AIF and never had any control 

whatsoever over AIF.  See Ellenberg v. William Goldberg & Co., Inc. (In re 

Sullivan Haas Coyle, Inc.), 208 B.R. 239, 243-44 (Bankr. N.D. Ga. 1997) (finding 

that consultants were not controlling persons of debtor even though they were 

involved in day to day decision making; debtor was free to act independently, 

controlled its own corporate policy, could terminate the relationship, and made all 

final decisions). 

 In fact, the two cases relied on by the Receiver for the proposition that a 

court may disallow or subordinate an “insider” creditor’s claim themselves 

establish that the Receiver’s argument regarding Mr. Thompson is plainly 
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incorrect.  In SEC v. American Board of Trade, 719 F. Supp. 186 (S.D.N.Y. 1989), 

the court subordinated the claims of the active wrongdoers—the managers of the 

fund at issue.  Id. at 196.  Notably, the court did not disallow their claims despite 

the fact that the claimants were the actual wrongdoers and operators of the fund, 

but instead subordinated their claims until other creditors’ claims were satisfied.  In 

any event, it is clear that the only “insiders” were the actual managers who directed 

the investment fund.   

 Similarly, In re Loop Hospital Partnership, 50 B.R. 565 (Bankr. N.D. Ill. 

1985), involved actual wrongdoing by true insiders to the transaction.  The court 

found that the subordinated creditors had represented the debtor in the transaction 

which gave them priority over other creditors and that “taking the assignment after 

having represented Loop in the negotiations with knowledge of the representations 

contained in the agreement was inequitable conduct at best.”  Id. at 569.  Here, 

however, the Receiver does not assert – nor could he – that Mr. Thompson knew 

about Mr. Edwards’ wrongdoing or was aware that AIF was not being managed 

properly.  

Instead, the Receiver’s argument is based on allegations and assertions of 

Mr. Thompson’s alleged failure to conduct due diligence on the investment.  But 

the Receiver has not presented any case or other authority to support his assertion 
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that a creditor’s claim may be disallowed or subordinated based on such 

allegations of mere negligence.  The motion to strike fails as a matter of law, even 

if all the allegations asserted therein actually were true (and they are not). 

B. The Receiver Has No Support For His Argument 
That Mr. Thompson’s Claim Should be Disallowed. 

 Moreover, the Receiver’s motion should be denied because he seeks a 

remedy to which he cannot be entitled under any circumstances.  Both American 

Board of Trade and In re Loop show another fatal defect of the motion to strike.  

There is no legal basis at all for the Receiver’s request that Mr. Thompson’s claim 

be stricken or disallowed.  Instead, all of Receiver’s cases apply equitable 

subordination, not complete disallowance, of disputed claims.  Even in the cases 

cited by the Receiver where the subordinated creditors were actively engaged in 

the fraudulent conduct, those claims were not disallowed but merely were 

subordinated to the claims of other creditors.  Thus, the Receiver’s motion to strike 

Mr. Thompson’s proof of claim lacks any legal support and is deficient on its face. 
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 The power of the court to subordinate claims was discussed in detail in 

Mobile Steel Co. v. Diamond, 562 F.2d 692 (5th Cir. 1977).3  The court explicitly 

stated that a court may not disallow claims on equitable grounds: 

The prerogative to relegate claims to inferior status on equitable 
grounds, through broad, is not unlimited.  It confronts two principal 
bounds.  First, equitable considerations can justify only the 
subordination of claims, not their disallowance.   

 
Id. at 699; see also Pepper v. Litton, 308 U.S. 295, 60 S. Ct. 238 (1939) (writing 

that disallowance will be ordered if a claim is fictitious or a sham, but “these cases 

do not turn on the existence or non-existence of the debt.  Rather, they involve 

simply the question of order of payment”); In re Huckabee Auto Co., 33 B.R. 132 

(Bankr. M.D. Ga. 1981) (writing that subordination, not disallowance, is an 

appropriate remedy for the court in the exercise of its equitable powers).  Simply 

put, the remedy sought by the Receiver in his motion is not appropriate or available 

to him under any set of circumstances involving Mr. Thompson. 

C. Mr. Thompson Did Not Engage In Inequitable Conduct. 

 The court in Mobile Steel also set forth a three-prong test that a movant must 

fulfill before the court may exercise its power of equitable subordination: (i) the 

claimant must have engaged in inequitable conduct; (ii) the misconduct must have 
                                                 
3 The decisions of the Fifth Circuit that existed on September 30, 1981 are binding 
precedent on the courts in the Eleventh Circuit.  Bonner v. City of Prichard, 661 
F.2d 1206 (11th Cir. 1981). 
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resulted in injury to the creditors or conferred an unfair advantage on the claimant; 

and (iii) equitable subordination must otherwise be consistent with the Bankruptcy 

Code.  Id. at 700.   

 The Receiver’s motion fails because he does not plead, let alone prove, that 

Mr. Thompson engaged in inequitable conduct.  Generally, inequitable conduct 

may include three categories of misconduct:  (1) fraud, illegality, and breach of 

fiduciary duties; (2) undercapitalization; or (3) claimant’s use of the debtor as a 

mere instrumentality or alter ego.  Sender v. The Bronze Group, Ltd. (In re 

Hedged-Investment Assoc., Inc.), 380 F.3d 1292, 1301 (10th Cir. 2004) (citing 

Fabricators, Inc. v. Technical Fabricators, Inc. (In re Fabricators), 926 F.2d 1458, 

1467 (5th Cir. 1991)).  But a mere breach of duty or unfair conduct is not sufficient 

for subordination for a non-insider.  Id.  Instead, the Receiver is required also to 

prove egregious conduct such as “fraud, spoliation, or overreaching, and prove it 

with particularity.”  In re N&D Properties, Inc., 799 F.2d at 731; In re Hedged-

Investment Assoc., Inc., 380 F.3d at 1301-02. 

 It is no surprise that the law applies a higher level of scrutiny to efforts to 

subordinate claims made by “non-insiders” versus “insiders.”  As discussed above, 

however, Mr. Thompson was not an “insider” of AIF and he was not a general 

partner, officer, director or other controlling person of AIF.  Because Mr. 
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Thompson was not an insider, the law requires that the Receiver must prove with 

particularity that Mr. Thompson personally engaged in egregious conduct such as 

fraud, spoliation, or overreaching.  Id.  But the Receiver has made no effort to 

allege any such facts – nor could he.  Instead, he asserts merely that Mr. Thompson 

did not exercise proper diligence in purportedly recommending AIF to his clients, 

and failed to exercise diligence in making his own investment.  Even under his 

own allegations, it is clear the Receiver cannot meet the necessary standards to 

subordinate Mr. Thompson’s claim. 

The Receiver has not presented any authority to support his suggestion that 

mere negligence, or even recklessness, is sufficient to establish the inequitable 

conduct necessary to subordinate Mr. Thompson’s claim.  Rather, the case law is 

clear that much, much more is required.  See, e.g., In re Hedged-Investment 

Assoc., Inc., 380 F.3d at 1302 (finding that failure to exercise reasonable diligence 

does not amount to fraud).  The Receiver’s motion does not come close to 

satisfying the burden required to justify the extraordinary relief he requests of this 

Court. 

CONCLUSION 

 There is no basis for the Receiver’s motion to strike.  Mr. Thompson 

invested his own retirement savings in AIF with the honestly held belief that the 
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fund provided him an opportunity for growth in his investments, with some 

downside protection.  Mr. Thompson recommended AIF to certain of his clients 

with the conviction that AIF was similarly appropriate for them.  Mr. Thompson 

did not know, and had no reason to believe, that AIF was not what Mr. Edwards 

and others represented it to be.   

But even if the Court could find that Mr. Thompson should have done more 

to discover the true nature of AIF, there still are no grounds in law or equity for 

Mr. Thompson’s claim to be subordinated, much less stricken entirely, as 

requested by the Receiver.  The Receiver’s motion should be summarily denied.  In 

the alternative, if the Court is not prepared to deny the Receiver’s motion outright 

at this point, then an appropriate schedule for discovery and evidentiary hearings 

should be set to permit a full and fair adjudication of these issues on the merits. 

 This 14th day of September 2007. 

 

/s/  Brett A. Rogers  
Brett A. Rogers 
Georgia Bar No. 612090 
Jill E. Steinberg 
Georgia Bar No. 502042 

 
Attorneys for Respondent 
Dennis Thompson, Sr. 
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ROGERS & HARDIN LLP 
2700 International Tower, Peachtree Center 
229 Peachtree Street, N.E. 
Atlanta, Georgia  30303 
Telephone:  404-522-4700 
Facsimile:  404-525-2224 
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