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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

U.S. COMMODITY FUTURES 
TRADING COMMISSION, 

Plaintiff, 

v. 

LAKE DOW CAPITAL, LLC a/k/a 
CLIFFORD, EDWARDS & TAYLOR,  
and TY EDWARDS,  
 

Defendants. 

Civil Action File No.  
1:05-CV-2709 
 
Judge Clarence Cooper 

 

MOTION TO STRIKE CLAIM OF DENNIS THOMPSON, SR. AND 
RECOUP PROCEEDS OF POTENTIAL DISTRIBUTION

COMES NOW S. Gregory Hays, the duly authorized and acting Receiver 

herein (“Receiver”), and hereby moves to strike certain claims filed by Dennis 

Thompson, Sr. (“Thompson”) and to recoup proceeds of potential distribution.  In 

support of this Motion, the Receiver shows the Court as follows: 

I. RELIEF REQUESTED

1. 

By this Motion, the Receiver respectfully requests the entry of an order 

striking and expunging the proof of claim filed by Thompson and allowing the 

Receiver to recoup proceeds of potential distribution for ill-gotten gains and loans 

received by Thompson from the Receivership Estate. 
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II. PROCEDURAL HISTORY

2. 

On October 19, 2005 a “Complaint Injunctive and Other Equitable Relief 

and for Civil Monetary Penalties under the Commodity Exchange Act” (the 

“Complaint”) was filed by the U.S. Commodity Futures Trading Commission 

(“CFTC”) against Lake Dow Capital LLC, a/k/a Clifford, Edwards & Taylor, LLC, 

and Ty Edwards (the “Defendants”).  In the Complaint, the CFTC alleged that the 

Defendants employed schemes to defraud or had engaged in practices that operated 

as a fraud or deceit upon actual and prospective commodity pool participants and 

clients in an investment fund known as the “Aurora Investment Fund”.   

3. 

On October 19, 2005, this Court entered its “Ex Parte Restraining Order to 

Freeze Assets, Preserve Books and Records, Authorize Expedited Discovery and 

Appoint a Temporary Receiver” (the “TRO Order”).  Pursuant to the terms of this 

Order, S. Gregory Hays was appointed as Receiver herein.  On November 8, 2005, 

this Court entered a “Consent Order of Preliminary Injunction and Asset Freeze” 

(the “Preliminary Injunction Order”) continuing the appointment of the Receiver 

with the duties, obligations and powers set forth in the TRO Order (the “TRO 

Order” and “Preliminary Injunction Order” shall be collectively referred to herein 

as the “Receivership Orders”).    
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4. 

On December 19, 2005, the Receiver filed his First Interim Report in 

accordance with Paragraph IV(F) of the TRO Order.  On July 17, 2006, the 

Receiver filed his Second Interim Report and provided detailed information to the 

Court, the parties and investors regarding the assets held by the Receiver and 

claims asserted against such assets.   

5. 

The Receivership Orders authorize and direct the Receiver to: 

(a) to take full control of the corporate Defendants and any business 
entities owned by any Defendant;  

(b) to take custody and possession of all funds and property, to secure the 
residential and business premises of the Defendants, 

(c) to preserve, hold and manage all receivership assets, and  

(d) to manage and preserve the assets of the receivership during the 
pendency of this action. 

6. 

In addition to freezing the assets of the Defendants, the Receivership Assets 

also froze and placed under the control of the Receiver all “assets held in the 

accounts of Aurora Capital Management LLC and the Aurora Investment Fund.”  

On July 19, 2006, the Receiver file a motion with this Court seeking to add Aurora 

Capital Management LLC (“ACM”) and Aurora Investment Fund, L.P. (“AIF”) as 

Relief Defendants in this case.  
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7. 

On August 25, 2006, the Receiver filed his Plan of Distribution with this 

Court together with his Motion seeking approval of same.  On September 25, 2006 

this Court entered its Order and Notice of Hearing with Respect to Plan of 

Distribution (the “Order and Notice”).  The Order and Notice directed that a 

hearing be held on the Plan of Distribution on November 13, 2006 and that any 

objections to the Plan be filed five business days prior to such hearing.  One 

objection was timely filed to the Plan of Distribution.  This Court held a hearing 

with respect to the proposed Plan of Distribution and the Objection and sustained 

the Objection in its Order dated November 16, 2006.   

8. 

On December 7, 2006, the Receiver filed his Second Amended Plan in 

conjunction with his Motion for Reconsideration of the November 16, 2006 Order 

wherein he requested that this Court further amend the treatment to be given to 

Segregated IRA Investors consistent with this Court’s ruling of November 16, 

2006.  In addition, Motions for Reconsideration of the November 16 Order were 

also filed by (i) Aiken Grading Company, Dean Conn, Conn Associates, L.L.C., 

Kesco Dynamics, Inc., Waymon Ragan, Wayne Ragan and Ragan Enterprises, Inc. 

(the “Aiken Motion for Reconsideration”) and (ii) David Williamson (the 

“Williamson Motion for Reconsideration”).   
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9. 

On March 21, 2007, the Receiver filed his Third Amended Plan of 

Distribution (“Third Plan”) which was the result of an agreement reached at a 

meeting convened between the Receiver and each of the parties who had filed 

Motions or Briefs in an effort to agree upon a consensual plan of distribution and 

to bring a conclusion to the litigation concerning this Court’s November 16 Order.  

Under the Third Plan, nine categories of claimants were established for distribution 

purposes.  Further, among the provisions of the Third Plan are the establishment of 

a litigation trust for the purpose of permitting investors in this case who invested 

through agents of Wellstone Securities, LLC (“Wellstone”), a brokerage firm with 

agents throughout the Southeast, to sue Wellstone to recoup their losses in this 

case. 

10. 

On April 24, 2007, Wellstone filed a Motion to Intervene for the Limited 

Purpose of Objecting to the Receiver’s Third Amended Plan of Distribution.   

11. 

On April 30, 2007, the Receiver filed Response in Opposition to Wellstone’s 

Motion, citing, among other things, Wellstone’s involvement in perpetuating the 

Defendants’ fraud.  From its inception in 2002 and until approximately the fall of 

2004, Aurora Investment Fund, L.P. (“AIF”) was a relatively small fund with 
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assets generally below $1,000,000 for most of its existence.  In or about the fall of 

2004, however, Thompson approached Ty Edwards, a defendant in this case 

(“Edwards”), to market AIF through Wellstone.  Commencing on or about 

November 2004, AIF grew rapidly from having assets less than $1,000,000 to 

having cash on hand of over $18,000,000 at the time the Receiver was appointed.  

This increase is almost entirely attributable to investments made by persons 

through the Wellstone network.   

12. 

On May 1, 2007 a hearing was held regarding the Third Amended Plan of 

Distribution.  An Order Approving the Third Amended Plan of Distribution and 

denying Wellstone’s Objection was entered by this Court on May 31, 2007. 

III. FACTUAL BACKGROUND

13. 

Thompson has filed a claim for $96,324.00 in this case for investments he 

made in AIF.  A true and correct copy of the claim is attached hereto as Exhibit 

“A” (the “Claim”).  Under the Plan, Mr. Thompson’s claim would be classified as 

a General Investor Claim and he would be entitled to an interim distribution of 

65% of this claim and other distributions which may total as much as 78% of the 

Claim. 
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14. 

Thompson is a certified financial planner holding his Series 7, Series 66 and 

a Series 26 licenses and is a broker for Wellstone.  He owns Consolidated 

Financial Group, which is a registered investment advisory firm that operates 

through Wellstone Securities.   

15. 

Thompson met Edwards in October of 2002.  Thompson initiated the 

meeting after hearing about the Aurora Fund from a friend.  He later invested his 

own money in AIF in approximately January of 2003.   

16. 

In 2003, Thompson recommended AIF to two of his customers, prior to 

receiving any authorization to offer the fund through Wellstone.   

17. 

Later in  2003, Thompson recommended to Gary Cornish, the president of 

Wellstone at that time, that Wellstone offer AIF as an investment.   However, 

Cornish did not make any decision on offering the fund through Wellstone prior to 

his death in May of 2004.   

18. 
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Thompson approached Edwards in April of 2004 to discuss marketing AIF 

through Wellstone.   

19. 

In late 2004,  Wellstone approved AIF for its brokers to sell.  The decision 

was made by Ray Noragon, the successor to Gary Cornish as president of 

Wellstone.  Subsequently, Wellstone held a meeting in December of 2004 with 

Edwards and some of Wellstone’s brokers to begin actively marketing AIF.   

20. 

Thompson not only actively marketed AIF to his clients, he also regularly 

participated in discussions regarding the trading of the fund with Pierre Gagne at 

Man Financial.  

21. 

Throughout his aggressive marketing of AIF, Thompson never questioned 

the myriad of red flags regarding the fund.  One example that foreshadowed 

problems was that none of Thompson’s investors received K-1 statements.  It was 

only after one investor’s accountant required her K-1 that Thompson ever 

requested that the Defendants provide such important tax information.  Rather than 

questioning why that was the only K-1 ever produced, Thompson touted that 

solitary K-1 in his marketing of the fund.  Similarly, while Thompson anticipated 
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that he would receive monthly or quarterly reports from the fund like a Bear 

Stearns report that was included in AIF solicitation materials, and like all his other 

investments sent, he never received such reports from AIF.  Yet, he never insisted 

on receiving such written reports, and instead relied upon Edwards’ and Pierre 

Gagne’s oral reports regarding the performance of the fund.  A further example 

occurred when Thompson’s customers began to complain that there were problems 

with their rollover IRAs when AIF switched from Bear Stearns to Man Financial 

that resulted in five percent of their investment not appearing on their 

confirmation.  Thompson did inquire about this problem with Man Financial and 

was told that the five percent was in the futures account.  However, Man Financial 

never sent any confirmations regarding the five percent of the investments, and the 

customer statements from Man Financial never reflected this percentage.  These 

problems persisted with Man Financial until the fund was frozen.   

22. 

AIF charged its investors an initial two percent management fee and a 

twenty percent performance fee.  The performance fee was to be based on the 

performance of the fund.  Thus, the twenty percent came out of the profit of AIF 

and was only chargeable if AIF was making a profit. 

23. 
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Thompson began to receive commissions in 2004 for referrals to AIF.  He 

received half of the two percent management fee for the investors he solicited 

along with a performance fee.  Unlike the other Wellstone brokers who received 

four percent of the twenty percent performance fee, Thompson received seven 

percent of the performance fee.  Thompson did not notify or get approval for this 

three percent override on commissions from Ray Noragon or Wellstone.  Further, 

like a pyramid scheme, Thompson received the additional three percent of the 

performance fee for investors that other Wellstone brokers brought into the fund.   

24. 

In total, Thompson received $284,755.65 from the Defendants from April 

2003 through August 2005.  While this money was ostensibly commissions 

payments to Thompson, they were not issued through Wellstone.  Rather, 

Thompson was paid this money directly by checks issued by Clifford, Edwards & 

Taylor, LLC to Thompson.  The Clifford, Edwards & Taylor, LLC account, from 

which the funds were drawn, contained investor funds.  All other Wellstone 

brokers received their commissions through Wellstone. 

25. 

There was no clear accounting or recording keeping regarding which 

payments made to Thompson were for performance fees and which were for 

management fees. 
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26. 

While the Defendants were reporting a profit to investors, in reality, the fund 

was losing money.  The artificial profits were used to calculate the performance 

fees that were charged to investors and ultimately paid to Thompson.   

27. 

In July, 2005, Thompson entered into a contract to purchase a condominium 

in Jacksonville, Florida.  The purchase price for the condominium was $319,800.  

The Defendants loaned Thompson the money for the down payment on the 

condominium.  A down payment of $29,980 was made by a check  issued from the 

Lake Dow Capital, LLC account.  Thompson has not paid back this money.  There 

is no written loan document regarding this transaction.       

28. 

Thompson and Edwards were in constant communication regarding AIF.  

During weekdays, they spoke almost daily from 2004 until the time of this action 

regarding the progress of the fund, trading strategies and other issues regarding 

AIF. 

29. 

Thompson shared his assistant, Beverly Burney, with the Defendants.  Ms. 

Burney was responsible for preparing the financial statements for the Defendants 

and handling the commissions to be paid to the brokers.  She drafted and printed 
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the financial statements from Thompson’s office.  Ms. Burney received the 

information used to calculate the commissions and prepare the financial statements 

from Edwards. 

IV. ARGUMENT

A. Claims That Are Inequitable Should Be Stricken

30. 

This Court’s authority to Grant the Receiver’s Motion arises out of general 

principles governing equity receiverships, including this Court’s power to strike 

claims where equity requires.  This Court, as a federal district court presiding over 

an equity receivership, is granted broad power and wide discretion in the 

supervision of a receivership in order to facilitate the orderly and efficient 

administration of the receivership assets.  SEC v. Elliott, 953 F.2d 1560, 1566 

(11th Cir. 1992); SEC v. Hardy, 803 F.2d 1034, 1037-38 (9th Cir. 1986).  This 

power and discretion includes the authority to “make rules which are practicable as 

well as equitable.”  SEC v. Hardy, 803 F.2d at 1039 (quoting First Empire Bank-

New York v. FDIC, 572 F.2d 1361, 1368 (9th Cir. 1984)).  In granting equitable 

relief, such as disallowing a claim, “it is appropriate for the district court to use 

summary proceedings.”  SEC v. Elliott, 953 F.2d at 1566; see also U.S. v. Arizona 

Fuels Corp., 739 F.2d 455, 458 (9th Cir. 1984).  Here, where the claim is 

unwarranted, equity clearly requires it to be stricken.   
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31. 

The bankruptcy court1 “in passing on allowance of claims sits as a court of 

equity….  In the exercise of its equitable jurisdiction the bankruptcy court has the 

power to sift the circumstances surrounding any claim to see that injustice or 

unfairness is not done in administration of the bankrupt estate.”  Pepper v. Litton,

308 U.S. 295, 307-08, 60 S.Ct. 238, 245-46 (1939).  This sifting includes “full 

power to inquire into the validity of any claim asserted against the estate and to 

disallow it if it is ascertained to be without lawful existence.”  Pepper, 308 U.S. at 

305, 60 S.Ct. at 244 (citations omitted).  These broad powers have been “invoked 

to the end that fraud will not prevail, that substance will not give way to form, that 

technical considerations will not prevent substantial justice from being done.”  Id.;

see also In re Century Vault Co., 416 F.2d 1035 (3d Cir. 1969). 

32. 

In the present case it would be inequitable to allow Thompson’s claim 

because of his inequitable behavior.  It is a well recognized maxim that he who 

seeks equity must do equity.” Bureau v. Crawford, 222 Ga. 716, 722, 152 S.E.2d 

398, 402 (1966) (holding an officer of a corporation was not entitled to receive a 

 
1 In the absence of controlling authority, district courts supervising equity receiverships often look to bankruptcy law 
for guidance.  See, e.g., Commodity Futures Trading Comm’n v. Topworth Int’l Ltd., 205 F.3d 1107, 1116 (9th Cir. 
2000) (“The local rules of the Central District of California direct receivers, unless ordered otherwise by the court, 
to ‘administer the estate as nearly as possible in accordance with the practice in the administration of estates in 
bankruptcy.’”); SEC v. American Bd. of Trade, 719  F.Supp. 186, 195-96 (S.D.N.Y. 1989); Local Rule 66.1(d) 
Eastern District of Washington. 
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temporary injunction in equitable action to enjoin consummation of sale because 

the officer received a portion of a loan to the company and made no offer of 

restitution, the court stated “There is no more salutary principle of equity than ‘He 

who would have equity must do equity’”); see also O.C.G.A. § 23-1-10. 

33. 

Thompson has not acted equitably, and is therefore not entitled to an 

equitable distribution.  Thompson received three percent commissions over and 

above the other brokers at Wellstone and he received his hefty commissions 

directly from Cifford, Edwards & Taylor, LLC, rather than through Wellstone, like 

all of the other brokers.  This so-called override was never approved by Wellstone.  

He also received a loan which he has never re-paid. 

34. 

“Equity will grant no relief to one who in the exercise of ordinary diligence 

could have prevented the injury complained of.”  Williams v. Lockhary, 221 Ga. 

343, 344, 144 S.E.2d 528, 529 (1965) (citing Keith v. Brewster, 114 Ga. 176, 39 

S.E. 850 (1901); Browning v. Richardson, 181 Ga. 413, 182 S.E. 516 (1935); 

Prince v. Friedman, 202 Ga. 136, 42 S.E.2d 434 (1947)). 
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35. 

In the present case, Thompson should not be granted an equitable 

distribution because he could have prevented his injury through the exercise of 

ordinary diligence.  Thompson, an experienced and certified broker, had plenty of 

warning signs regarding problems with the fund: the lack of K-1’s; the lack of 

monthly or quarterly reports; and the repeated problems with Man Financial 

regarding five percent of the investments being unaccounted for, which was never 

resolved.  Yet, Thompson ignored these problems and continued to aggressively 

market the fund and collect his large commissions.  Not only could Thompson 

have prevented his own injuries through the exercise of ordinary diligence, he 

could have prevented the injuries of all of the investors he brought into the fund 

through Wellstone. 

36. 

Thompson’s claim should not be allowed because he is an “Insider.”  

Insiders are individuals or entities that the Receiver identified as having a role in 

the management of the fund, or participated in some way in the promotion or sale 

of AIF.   

37. 

Courts in equity receiverships have equitable power to subordinate or 

disallow a claim where they find a “creditor’s claim, while not lacking a lawful 
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basis, nevertheless results from inequitable behavior on the part of that creditor.”  

SEC v. American Bd. of Trade, 719 F.Supp. at 195-96 (subordinating / disallowing 

insiders’ claims because of insiders’ wrongdoing, and also subordinating claims of 

“members,” who, although they did not exercise control over the company, had 

received certain benefits not available to other customers and enjoyed something of 

an inside position).  Although fraud is the most obvious ground for such an action, 

it is not required.  In re Loop Hospital Partnership, 50 B.R. 565 (Bankr. N.D. Ill. 

1985) (“Although the doctrine of equitable subordination is most frequently 

applied in situations involving misconduct of corporate officers or directors, it can 

also be used in other appropriate situations.”).  Claims also should be stricken 

where justice and fairness require, even in the absence of actual fraud.   

38. 

Here, Thompson not only participated in the sale of the fund, he actively 

approached the Defendants about marketing AIF through Wellstone and he had a 

continuing role in the management of AIF.  He also received a loan which he has 

never repaid.  Thompson was more than a mere broker of AIF; it was due to his 

marketing efforts with Wellstone that AIF was thrust from a relatively small fund 

to a multi-million dollar fund.  In addition, Thompson participated in the operation 

of the fund by regularly communicating with AIF’s trader, Man Financial, 

regarding the status of the fund and he spoke with Edwards on a daily basis 
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regarding the management of the fund.  Thompson shared his secretary with the 

Defendants, and she prepared the statements and calculated commissions from 

Thompson’s office.  Further, Thompson received $284,755.65 in ill-gotten gains 

from commissions that were based on performance that never occurred.  Thus, his 

claim should be stricken.  To allow this claim despite the wrongdoing of this 

claimant would be a gross injustice. 

B. Commissions Wrongly Received Should Be Recouped From Any 
Potential Distribution

39. 

Thompson received performance $284,755.65 from the Defendants.  His 

commissions consisted of a one percent management fee for bringing investors into 

the fund, a seven percent commission of the profits from his investors, plus a three 

percent override for investors that other Wellstone brokers brought into the fund.  

While he was being paid the performance commission on a regular basis, the fund 

was not actually making a profit.  Thus any payment of performance commission 

was unwarranted.  

40. 

Thompson was paid commissions for performance that never occurred, 

therefore, such monies are owed to the Receivership Estates and any proceeds of 

potential distribution should be recouped. 
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C. The Lake Dow Capital, LLC Loan Given To Thompson Should Be 
Recouped From Any Potential Distribution

41. 

Thompson was given a loan by the Defendants for $29,980.00 for the down 

payment on a condominium.  That loan has not been repaid and is still outstanding. 

42. 

The loan is due and payable to the Receivership Estate and any proceeds of 

potential distribution should be recouped. 

V. CONCLUSION

For the foregoing reasons, the Receiver respectfully requests that this Court 

grant his Motion to Strike Claim of Dennis Thompson, Sr. and Recoup Proceeds of 

Potential Distribution. 

 

This 24th day of July, 2007. 

 

s/ S. Elizabeth Hall 
Henry F. Sewell, Jr.  
Georgia Bar No. 636265 
S. Elizabeth  Hall 
Georgia Bar Number 141718 
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MCKENNA LONG & ALDRIDGE LLP 
303 Peachtree Street, Suite 5300 
Atlanta, Georgia  30308 
(404) 527-4000 
(404) 527-4198 (facsimile)  

 

Attorney for Receiver 
S. Gregory Hays as Receiver 
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CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 5.1

Pursuant to Local Rule 7.1(D), I certify that this pleading complies with the 

font and point selections set forth in Local Rule 5.1B.  This pleading has been 

prepared using Times New Roman font (14 point). 

 
s/ S. Elizabeth Hall
Henry F. Sewell, Jr.  
Georgia Bar No. 636265 
Susan Elizabeth Hall 
Georgia Bar No. 141718 
MCKENNA LONG & ALDRIDGE LLP 
303 Peachtree Street, NE, Suite 5300 
Atlanta, GA 30308 
Tel. (404) 527-4000 
Fax (404) 527-4198 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

U.S. COMMODITY FUTURES 
TRADING COMMISSION, 

Plaintiff, 

v. 
LAKE DOW CAPITAL, LLC a/k/a  
CLIFFORD, EDWARDS & TAYLOR, LLC, 
and TY EDWARDS,  
 

Defendants. 

 

Civil Action File No.  
1:05-CV-2709 

 Judge Clarence Cooper 
 

CERTIFICATE OF SERVICE

This is to certify that I have this day served the within and foregoing,

RECEIVER’S MOTION TO STRIKE CLAIM OF DENNIS THOMPSON, 

SR. AND RECOUP PROCEEDS OF POTENTIAL DISTRIBUTION upon 

opposing counsel in the above-captioned action by United States Mail addressed as 

follows: 

Daniel A. Caldwell III, Esq.   
United States Attorney 
600 U.S. Courthouse 
75 Spring Street, S.W. 
Suite 600 
Atlanta, Georgia 30303 
 

Lael E. Campbell 
Tracey Wingate  
U.S. Commodity Futures Trading Commission
1155 21st Street NW 
Washington, DC 20581 
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Robert Mottern, Esq. 
Buker, Jones & Haley, P.C. 
115 Perimeter Center Place 
South Terraces, Suite 170 
Atlanta, GA  30346 
 

Joel S. Arogeti, Esq. 
Kitchens Kelley Gaynes P.C. 
Eleven Piedmont Center-Suite 900 
3495 Piedmont Road, N.E. 
Atlanta, GA 30305 

Pat Huddleston II, Esq. 
Huddleston & Nohr 
 707 Whitlock Avenue Suite B-21 
Marietta, GA 30064-4656 

Ethan H. Cohen 
Schiff Hardin, LLP 
One Atlantic Center, Suite 2300 
1201 West Peachtree Street, N.E. 
Atlanta, GA 30309 

 
R. Brent Hatcher, Jr. 
Smith Gilliam William & Miles PA 
200 Old Coca Cola Bldg. 
301 Green Street 
Gainesville, GA 30501 

 
David Franklin Cooper 
Kitchens Kelley Gaynes 
3495 Piedmont Road, N.E. 
11 Piedmont Center, Suite 900 
Atlanta, Georgia   30305 

 
This  24th day of July, 2007. 

 s/ S. Elizabeth Hall
Henry F. Sewell, Jr.  
Georgia Bar No. 636265 
Susan Elizabeth Hall 
Georgia Bar No. 141718 
 

MCKENNA LONG & ALDRIDGE LLP 
303 Peachtree Street, Suite 5300 
Atlanta, Georgia 30308 
Telephone: (404) 527-4000 
Fax: (404) 527-4198   

 

Attorneys for S. Gregory Hays as  
Receiver  

 


