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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

U.S. COMMODITY FUTURES 
TRADING COMMISSION, 

Plaintiff, 

v. 

LAKE DOW CAPITAL, LLC a/k/a 
CLIFFORD, EDWARDS & TAYLOR 
AND TY EDWARDS,  

Defendants. 
 

Civil Action File No.  
1:05-CV-2709 
 
Judge Clarence Cooper 

 

RECEIVER’S RESPONSE TO OBJECTION OF 
NON-PARTY WELLSTONE SECURITIES, LLC OBJECTION TO 

RECEIVER’S THIRD AMENDED PLAN OF DISTRIBUTION 

COMES NOW S. Gregory Hays, the duly authorized and acting Receiver 

herein, by and through his undersigned counsel of record, and herewith makes and 

files his response to the Motion of Non-party Wellstone Securities, LLC 

(“Wellstone”) to Intervene in this Case and in response to its proposed Objection to 

the Receiver’s Third Amended Plan of Distribution and shows as follows: 

BACKGROUND

This case will come before this Court on May 1, 2007 in connection with the 

Receiver’s Third Amended Plan of Distribution (the “Third Plan”) in this case.  

Notice of the Third Plan has been served upon all investors and creditors in this 

case.  No investors or creditors have filed an objection to this Plan.   
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Among the provisions of the Third Plan are the establishment of a litigation 

trust for the purpose of permitting investors in this case who invested through 

Wellstone agents to sue Wellstone to recoup their losses in this case. Wellstone, in 

a transparent, and offensive, attempt to prevent the filing of such a lawsuit, has 

filed a Motion to Intervene and an Objection to the Plan claiming that a lawsuit 

against it would not be a prudent use of investor assets.  As a matter of law, 

Wellstone, which is neither and investor nor a creditor in this matter and is not 

otherwise a party in this case, is not a party in interest in this case with standing to 

object.  Even if Wellstone did have standing to object, there is a substantial factual 

basis to justify the pursuit of claims against Wellstone and, in any event, a 

determination as to whether to pursue the claims should be left to counsel to be 

appointed pursuant to the Plan.  The Motion to Intervene should be denied or, 

alternatively, the Objection overruled. 

FACTUAL BACKGROUND

The factual background in this case is set forth in the Receiver’s First and 

Second Reports, each of which is incorporated herein by reference and in the 

Receiver’s Motion to Approve his Plan of Distribution.   

By way of brief summary, however, on October 19, 2005, this Court entered 

its “Ex Parte Restraining Order to Freeze Assets, Preserve Books and Records, 

Authorize Expedited Discovery and To Appoint a Temporary Receiver” (the “TRO 
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Order”).  Pursuant to the terms of the TRO Order, the assets of the Defendants 

were frozen and S. Gregory Hays was appointed as Receiver for each of the 

Defendants.  On November 8, 2005, this Court entered is “Consent Order of 

Preliminary Injunction and Asset Freeze” (the “Preliminary Injunction Order”) 

continuing the appointment of the Receiver with the duties, obligations and powers 

set forth in the TRO Order (the “TRO Order” and “Preliminary Injunction Order” 

shall be collectively referred to herein as the “Receivership Orders”).   

In addition to freezing the assets of the Defendants, the Receivership Orders 

also froze and placed under the control of the Receiver all “assets held in the 

accounts of Aurora Capital Management LLC and the Aurora Investment Fund.”  

Each of Aurora Capital Management LLC (“ACM”) and Aurora Investment Fund, 

L.P. (“AIF”) have been added as Relief Defendants in this case.   

As will be shown at the May 1 hearing and as evidenced in prior reports, 

from its inception in 2002 and until approximately the Fall of 2004, AIF was a 

hedge fund operated by the Defendants herein.  AIF was a relatively small fund 

with assets generally below $1,000,000 for most of its existence.  In or about the 

Fall of 2004, however, Ty Edwards, a defendant in this case, made arrangements to 

market AIF through Wellstone, a brokerage firm with agents throughout the 

Southeast.  Commencing on or about November 2004, AIF grew rapidly from 

having assets less than $1,000,000 to having cash on hand of over $18,000,000 at 
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the time the Receiver was appointed.  This increase is almost entirely attributable 

to investments made by persons through the Wellstone network.  Many of the 

customers placed by Wellstone in AIF, invested through individual retirement 

accounts.  

In the fall of 2004, Wellstone became involved with Ty Edwards and AIF 

through Dennis Thompson, Sr., a broker for Wellstone.  Mr. Thompson 

approached the chief compliance officer of Wellstone, Raymond Lee Noragon, 

about the fund and requested that Wellstone approve it for sale to clients.  See

Deposition of Raymond Lee Noragon (“Noragon Depo”), p. 43, lines 5 - 18.  The 

due diligence in approving AIF for distribution through Wellstone consisted 

largely of “google searches” and reviewing the materials that AIF provided.  See

Noragon Depo, p. 50, lines 15 - p. 51, line 11; p. 53, lines 8 - 15.  This process 

revealed a prior CFTC action against Ty Edwards.  The only action Wellstone took 

to investigate this action was to ask Ty Edwards, the subject of the action who had 

failed to disclose the action of his own volition, for an explanation.  See Noragon 

Depo, p. 51, lines 10 - p. 52, line 21; p. 48, lines 2 - 4.  The chief compliance 

officer did not disclose this prior action against Ty Edwards to clients or potential 

investors, nor did he disclose the action to Wellstone’s representatives.  See

Noragon, p. 54, lines 23 - p. 55, line 17. 
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Wellstone and its brokers had little to no experience in hedge funds.  See

Deposition of John Allan Jones (“Jones Depo”), p. 130, lines 21 - p. 131, line 4.  

Wellstone had only sold one other hedge fund aside from AIF, which was the 

subject of an action by the SEC.  See Noragon Depo, p. 28, lines 22 - p. 29, line 9.  

Ray Noragon, who was ultimately responsible for approving the fund, was 

catapulted to the position of chief compliance officer of Wellstone, despite his 

limited education and unrelated employment history.  See Noragon Depo, p. 7, 

lines 23 - 24; p. 9, lines 25 - p. 16, line 22.  Indeed, prior to being head of 

compliance at Wellstone, Noragon worked at various jobs at Wal-Mart, a 

supermarket, and CVS, and as an administrative assistant, where his job tasks 

included “[a]nswering phones, making copies, providing support to the officers” of 

a now defunct brokerage firm.  See Noragon Depo, p. 9, lines 25 - p. 14, line 6; p. 

26, lines 21 - 22.  Noragon had very limited experience as a compliance officer in a 

brokerage firm prior to serving as head of compliance for Wellstone.  See Noragon 

Depo., p. 15, lines 4 - 6. 

In November 2004, Wellstone held a meeting among its representatives to 

launch AIF.  See Noragon Depo, p. 45, lines 18-21.  Ty Edwards gave a 

presentation regarding AIF at this meeting to many of Wellstone’s brokers.  At the 

meeting, Mr. Edwards disclosed that he had been previously fined by the CFTC in 

conjunction with his involvement with Risk Capital Trading Group.  See Jones 
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Depo, p. 62, lines 11 - p. 63, line 15.  Despite this revelation at the initial meeting 

to distribute AIF through Wellstone, Mr. Edwards’ history was not disclosed to 

investors and Wellstone did not instruct its representatives to make such a 

disclosure.  See Jones Depo, p. 64, lines 21 - p. 65, line 1.  

AIF offered Wellstone representatives commissions consisting of both an 

up-front commission of one percent, as well as a performance commission of four 

percent.  See Jones Depo, p. 91, lines 11 - p. 93, line 10; Noragon Depo p. 139, 

lines 9 - p. 140, line 1; Deposition of Dennis R. Thompson, Sr. (“Thompson, Sr.  

Depo”), p. 139, lines 7 - 18.  AIF was the only product offered by Wellstone with 

this type of fee arrangement, where the broker receives both a performance 

commission and a commission up-front, but Wellstone did not disclose this to its 

clients.  See Noragon Depo, p. 133, lines 5 - p. 135, line 2.  Dennis Thompson, Sr., 

the Wellstone representative responsible for introducing AIF to Wellstone, and his 

son, and Dennis Thompson, Jr., were receiving an additional kick-back of three 

percent performance commission, for a total of seven percent performance 

commission, rather than the four percent like other Wellstone brokers.  See

Thompson, Sr. Depo, p. 137, lines 14 - 17; p. 140, lines 14 - 15; Thompson, Jr. 

Depo, p. 117, lines 2 - 7.  This additional three percent commission was apparently 

derived as a result of introducing AIF to Wellstone.  See Thompson, Sr. Depo, p. 

140, lines 6 - 15.  The additional commission arrangement for the Thompsons was 
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not a written agreement.  See Thompson, Sr. Depo., p. 138, lines 20 - p. 139, line 

1.  While Wellstone and its representatives received performance-based 

commissions for the fund, AIF was not actually making any money to warrant 

commissions based on performance. 

On January 6, 2005, Wellstone approved AIF for distribution.  See Noragon 

Depo, p. 117, lines 22 - p. 118, line 9.  Wellstone representatives, however, were 

already distributing AIF prior to the final approval of Noragon.  See Thompson, Sr.  

Depo, p. 64, lines 22 - p. 65, line 2; Noragon Depo, p. 118, lines 10 - 20; 

Thompson, Jr. Depo, p. 20, lines 3 - 8.  In addition to offering AIF, Wellstone was 

also offering shares of Clifford, Edwards and Taylor (“CET”), which invests shares 

into AIF, despite never having a broker agreement relating to that investment.  See

Noragon Depo, p. 121, lines 2 - 20.   

There were problems and red flags with AIF that Wellstone turned a blind 

eye towards from the beginning.  The most significant of these problems was that 

Wellstone did not obtain any audited financial statements from AIF for the 

calendar year 2003 prior to marketing AIF.  See Jones Depo, p. 99, lines 24 - p. 

100, line 10; Noragon Depo, p. 98, lines 4 - 25; Thompson, Sr. Depo, p. 78, lines 6 

- 9.  Indeed, it is apparent to the Receiver that Wellstone relied only upon Mr. 

Edwards’ statements regarding the performance of the fund and one K-1 Form 

issued to one investor in deciding to market this highly speculative investment 
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vehicle to its clients.  See Thompson Depo, p. 134, lines 19 - 21.  Finally, the AIF 

statements that were sent out were being produced from Dennis Thompson’s 

office, a Wellstone representative, rather than from AIF.  See Jones Depo, p. 83, 

lines 20 - 24.   

Noragon did finally decide to stop sales of AIF in the summer of 2004 after 

making several demands for audited financial statements; however, by that point, 

many Wellstone customers had invested millions of dollars in AIF.  See Noragon 

Depo, p. 157, lines 3 - 22.  After Wellstone stopped offering AIF, it sent a letter 

regarding the suspension of the fund, however, the letter was not received by all of 

the representatives and there was no clear policy in place for client notification of 

the suspension.  See Jones Depo, p. 101, lines 20 - p. 102, line 14.  Indeed, Dr. 

Richard Mintz, who filed an objection to the Receiver’s First Plan of Distribution 

and testified before this Court in connection with this Plan, invested through 

Wellstone several weeks after Mr. Noragon claimed to have ceased selling this 

investment.   

 The Receiver’s Third Amended Plan contemplates establishing a Litigation 

Trust on behalf of all investors who invested in the funds through Wellstone to 

prosecute any claims on its behalf and on behalf of similarly situated investors 

against Wellstone (collectively the “Wellstone Claimants”).  The Receiver has 

concluded that the claims against Wellstone are assets of the Wellstone Claimants.  
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The Third Plan further contemplates the appointment of Investor Counsel which 

shall have access to such funds for the purpose of funding the payment of costs and 

fees associated with litigation against Wellstone.  The Investor Counsel will have 

sole access to the Litigation Trust and has agreed to represent the Wellstone 

claimants on a contingency fee basis.  The Receiver views Investor Counsel’s 

proposed contingency fee arrangement as reasonable.  Plan ¶  39 - ¶ 43. 

LEGAL ANALYSIS

A. Wellstone Lacks Standing

Wellstone is not a party in interest entitled to object to the Receiver’s Plan in 

this case.  Wellstone is not an investor or a creditor of AIF.  Rather, Wellstone is a 

potential defendant of investors in AIF and is seeking to preemptively escape its 

liability in this matter through this objection.  “In determining the sufficiency of 

interest, this circuit requires that an intervenor must be at least a real party in 

interest in the transaction which is the subject of the proceeding.  This interest has 

also been described as a direct, substantial, legally protectable interest in the 

proceedings.”  Purcell v. Bank Atlantic Financial Corp., 85 F.3d 1508, 1512 (11th 

Cir. 1996) (quoting Worlds v. Dept. of Health and Rehabilitative Serv., 929 F.2d 

591, 594 (11th Cir. 1991).   

This action was filed by the Plaintiff CFTC herein for the purpose of 

protecting the interests of investors in AIF.  The purpose of the asset freeze ordered 
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by this Court was to protect investor monies from further diminution by the 

Defendants and the Receiver has been charged with distributing the frozen assets 

to investors.  Wellstone is not an investor in this case and has no interest in the 

assets of the Receivership.  Indeed, it is a likely target of litigation by investors 

whether through the Litigation Trust established under the Plan or through 

litigation brought by individual investors.  Wellstone does not therefore have a 

direct, substantial, legally protectable interest in this case or in the confirmation of 

the Receiver’s Third Plan and its Motion to Intervene should be denied.  

B. Wellstone’s Objection is Frivolous

Wellstone’s essential objection to the Receiver’s Third Plan is that it does 

not have sufficient assets to satisfy any judgment which may be entered against it 

and therefore the Litigation Trust is an imprudent use of the assets of the 

Receivership Estate.  As a preliminary matter, the $50,000 set aside herein is a 

mere .2% of the total assets of this Receivership.  In contrast, persons investing 

through Wellstone invested over $15,000,000 in AIF and their losses could well 

exceed $2,000,000, even after receiving the assets to be distributed under the Third 

Plan.  Setting aside $50,000 to assist the Wellstone Claimants in pursuing claims 

for their losses is entirely reasonably appropriate and Wellstone’s objection to the 

use of this modest amount is without any basis in law or fact and is, frankly stated, 

in bad faith.   
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Moreover, as set forth above, there is a substantial factual basis for the 

pursuit of claims against Wellstone.  Wellstone catapulted AIF from a relatively 

small fund into a multi-million dollar investment.  It approved AIF for distribution 

and sale with little to no due diligence performed and without even an audited 

financial statement for the preceding year.  Moreover, the Receiver believes that 

many of the persons to whom AIF were marketed were elderly and/or close to 

retirement and thus unsuitable for this investment.  Indeed, the Court should recall 

that the Mintz Objectors, who appeared before this Court on the Receiver’s First 

Plan, were all either at or close to retirement age.  Further, Wellstone was aware 

that Ty Edwards had a prior history of sanctions, yet approved and solicited the 

fund without disclosing Ty Edwards’ prior history.  The motivation for Wellstone 

and its brokers to heavily market AIF, which resulted in the perpetuation of this 

fraud, and indeed turned a relatively small operation into a multi-million dollar 

fund is very clear - they received large commissions in selling the fund.  

Wellstone’s objection to this plan is based on a well-founded fear of litigation, as 

such egregious conduct and utter lack of regard for its investors will support a 

viable claim against Wellstone. 

In Wellstone’s Objection, it attaches its Annual Audited Report Form to 

show its financial position.  Such a disclosure is irrelevant to the confirmation of 

the Receiver’s Plan.  The viability of potential litigation by the investors is not at 
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issue before this court.  A risk analysis of pursuing litigation and probability of 

recovery if litigation is successful, would be a decision the investors will ultimately 

have to make, but is not the subject of this hearing to confirm the Receiver’s plan 

of distribution.  Such an attempt by Wellstone to boot-strap its fear of potential 

litigation further victimizes these investors who deserve a long-awaited distribution 

and consumes the limited resources of the Receivership to defend against this 

meritless objection.  Importantly, even if Wellstone’s financial condition were 

relevant, Wellstone’s objection lacks candor, as it fails to disclose the extent of 

insurance coverage for the claims which may be asserted against it.  In fact, 

Wellstone has already produced one such policy to the Receiver.  See Wellstone 

Insurance Policy, attached hereto as Exhibit “A”.  

CONCLUSION

The Plan is fair and equitable, treating similarly situated investors similarly, 

and should be approved by this Court.  Wellstone is without standing to object to 

this plan, as it is neither an investor or creditor of AIF.  Further, Wellstone’s 

objection, which presents irrelevant financial information, also lacks candor as it 

fails to disclose the existence of any applicable insurance.  Finally, the investors 

have a viable claim against Wellstone for its egregious conduct in approving and 

mass dealing of this fund, for which Wellstone’s brokers received hefty 

commissions.   
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Respectfully Submitted this 30th day of April, 2007. 

 McKENNA LONG & ALDRIDGE LLP 
 
s/Henry F. Sewell
Henry F. Sewell, Jr. 
Georgia Bar No. 636265 
Susan Elizabeth Wilson 
Georgia Bar No. 141718 
 

303 Peachtree Street, Suite 5300 
Atlanta, GA 30308 
Telephone: (404) 527-4000 
Facsimile: (404) 527-4198 
Email:  hsewell@mckennalong.com

ewilson@mckennalong.com

Attorneys for S. Gregory Hays, Receiver 
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CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 5.1

Pursuant to Local Rule 7.1(D), I certify that this pleading complies with the 

font and point selections set forth in Local Rule 5.1B.  This pleading has been 

prepared using Times New Roman font (14 point). 

 
s/ Henry F. Sewell, Jr. 
Henry F. Sewell, Jr.  
Georgia Bar No. 636265 
Susan Elizabeth Wilson 
Georgia Bar No. 141718 
MCKENNA LONG & ALDRIDGE LLP 
303 Peachtree Street, NE, Suite 5300 
Atlanta, GA 30308 
Tel. (404) 527-4000 
Fax (404) 527-4198 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

U.S. COMMODITY FUTURES 
TRADING COMMISSION, 

Plaintiff, 

v. 

LAKE DOW CAPITAL, LLC a/k/a CLIFFORD, 
EDWARDS AND TY EDWARDS,  
 

Defendants. 

 

Civil Action File No.  
1:05-CV-2709 

 Judge Clarence Cooper 
 

CERTIFICATE OF SERVICE

This is to certify that I have this day served the within and foregoing 

RECEIVER’S RESPONSE TO OBJECTION OF NON-PARTY WELLSTONE 

SECURITIES, LLC OBJECTION TO RECEIVER’S THIRD AMENDED PLAN 

OF DISTRIBUTION upon opposing counsel in the above-captioned action by United 

States Mail addressed as follows: 

Daniel A. Caldwell III, Esq.   
United States Attorney 
600 U.S. Courthouse 
75 Spring Street, S.W. 
Suite 600 
Atlanta, Georgia 30303 
 

Lael E. Campbell 
Tracey Wingate  
U.S. Commodity Futures Trading Commission
1155 21st Street NW 
Washington, DC 20581 

Via Email & U.S. Regular Mail
Robert Mottern, Esq. 
Buker, Jones & Haley, P.C. 
115 Perimeter Center Place 
South Terraces, Suite 170 
Atlanta, GA  30346 

Via Email & U.S. Regular Mail
Joel S. Arogeti, Esq. 
Kitchens Kelley Gaynes P.C. 
Eleven Piedmont Center-Suite 900 
3495 Piedmont Road, N.E. 
Atlanta, GA 30305 
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Via Email & U.S. Regular Mail
Pat Huddleston II, Esq. 
Huddleston & Nohr 
 707 Whitlock Avenue Suite B-21 
Marietta, GA 30064-4656 

Via Email & U.S. Regular Mail
Ethan H. Cohen 
Schiff Hardin, LLP 
One Atlantic Center, Suite 2300 
1201 West Peachtree Street, N.E. 
Atlanta, GA 30309 

 
This  30th day of April, 2007. 

 s/ Henry F. Sewell, Jr. 
Henry F. Sewell, Jr.  
Georgia Bar No. 636265 
Susan Elizabeth Wilson 
Georgia Bar No. 141718 
 

MCKENNA LONG & ALDRIDGE LLP 
303 Peachtree Street, Suite 5300 
Atlanta, Georgia 30308 
Telephone: (404) 527-4000 
Fax: (404) 527-4198   

 

Attorneys for S. Gregory Hays as  
Receiver  

 


