
UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA

GAINESVILLE DIVISION

In re: ) Chapter 11
)

CORNERSTONE MINISTRIES ) Case No. 08-20355-reb
INVESTMENTS, INC. )

)
Debtor. ) Judge Brizendine

)

RULE 2004 AND 7037(a) MOTION OF THE OFFICIAL COMMITTEE OF
CREDITORS TO COMPEL PRODUCTION OF DOCUMENTS FROM JACK

WEHMILLER, CECIL BROOKS AND MARVIN HOEFLINGER AND
INCORPORATED MEMORANDUM OF LAW

The Official Committee of Creditors Holding Unsecured Claims (the “Committee”) of

Cornerstone Ministries Investments, Inc. (the “Debtor”) files this motion and incorporated

memorandum of law pursuant to Rule 2004 and 7037(a) of the Federal Rules of Bankruptcy

Procedure (the “Bankruptcy Rules”) and BLRs 2004-1(a) and 7037-1 to compel Jack Wehmiller

(“Wehmiller”), Cecil Brooks (“Brooks”) and Marvin Hoeflinger (“Hoeflinger”) (collectively the

“Respondents”) to produce certain documents responsive to document requests the Committee

made in subpoenas duces tecum issued to Respondents.

I. Preliminary Statement

The Committee has a pressing need to obtain documents from Respondents, who are

withholding responsive Documents without providing adequate explanations for their failure to

produce the requested Documents. The Committee therefore moves to compel production of

Documents responsive to the subpoenas duces tecum issued to Respondents. The Committee

certifies that, pursuant to Fed. R. Civ. P. 37 and BLR 2004-1(a) and 7037-1(b), counsel for the
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Committee consulted by telephone and email with counsel for Respondents in a good faith

attempt to resolve differences.1 The parties, however, have been unable to reach accord.

As demonstrated below, the objections and responses of the Respondents are without

merit. The Respondents erroneously take the position that the Committee’s discovery need not

be complied with because “the request is not calculated to lead to discovery of information

which is relevant or admissible with respect to any issue pending in this case or calculated to

lead to the discovery of such information.” (Response and Objection at ¶ 1, p. 2). This legal

argument is exactly wrong. The standard under Rule 2004 is not the “relevance” standard

articulated by Rule 26(a) of the Federal Rules of Civil Procedure. Rather, Rule 2004 explicitly

authorizes a “fishing expedition” to determine the assets and liabilities of the debtor and

determine what happened. It is precisely for this circumstance that Rule 2004 was enacted – the

failure of a company and its collapse into bankruptcy under suspicious circumstances. Here,

more than $120 million in investor monies have been invested in financial assets throughout the

Country (primarily in the Southeast and Texas). Those assets are now impaired and investor

claims will no doubt be impaired. The Respondents are the insiders to this Debtor – former

directors and former officers. They made the decisions to make the investments that are now

impaired. They have relationships with insider entities collecting fees from the Debtor. It is

entirely reasonable and appropriate for this Committee to seek information including tax

information from these Respondents in order to determine where the money went. The

protestations of “relevance” have absolutely no place in this context and should be rejected by

this Court outright.

1 The statement required by Committee counsel pursuant to Local Bankruptcy Rules 2004-1(a) and 7037-
1(b) is attached hereto as Exhibit A.
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II. Factual Background

Pursuant to Rule 2004 of the Federal Rules of Bankruptcy Procedure, the Committee

served subpoenas on Respondents on July 23, 2008. On August 5 and 6, 2008, Respondents

filed Amended Responses to the Committee’s Subpoenas. See Docket Nos. 267, 270 and 271.2

Copies of the subpoenas are attached as Exhibits B, C and D. In communications with

Committee counsel, counsel for Respondents stated that the requests were overbroad and that his

clients did not have in their “possession” documents responsive to any request except one.

Mr. Wehmiller was Chairman of the Debtor’s Board of Directors and Chief Executive

Officer of the Debtor until December 20, 2007. Mr. Wehmiller also served as the Debtor’s

principal financial officer for a period of time in 2007. He also serves or served as a member of

the loan and investment committee of the Debtor’s board. Mr. Wehmiller also is or was a

member of the staff of eNable Business Solutions, Inc. (formerly known as Cornerstone Capital

Advisors, Inc.) eNable has provided administrative, management, executive, and advisory

services to Debtor since July, 2003. The Committee estimates that since the inception of the

Debtor’s relationship with eNable, the Debtor has paid eNable in excess of $11 million.

Mr. Wehmiller also formed and worked for Wellstone Securities LLC from April 2002

through January 2004. In September 2006, Mr. Wehmiller acquired an 18.75% interest in

Wellstone LLC, which is the Debtor’s largest borrower. The Committee understands that Mr.

Wehmiller may have divested himself of his interests in Wellstone, LLC, but the Committee has

not seen documentation confirming this divestiture.

Mr. Brooks was a member of the Debtor’s Board of Directors and was CEO and Co-

President of the Debtor until November 1, 2006. Mr. Brooks was for a period of time also the

2 It appears that the amended objections were filed only because the initial objections filed by Wehmiller and
Brooks were misidentified in their captions. Compare Docket Nos. 268 and 269 with Docket Nos. 270 and 271.
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CEO of eNable. Mr. Brooks also is or was a director of eNable’s parent company. Mr. Brooks

also acquired an 18.75% interest in Wellstone LLC, the Debtor’s largest borrower, in September

2006. The Committee understands that Mr. Brooks may have divested himself of his interests in

Wellstone, LLC, but the Committee has not seen documentation confirming this divestiture.

Mr. Hoeflinger owns 100% of Trinity Trust Company, which is the Trustee for certain of

the Debtor’s publicly issued bonds. Mr. Hoeflinger also is the Executive Director of Church

Consulting Services. Upon information and belief, Church Consulting Services arranged loans

to churches that were financed through the Debtor.

III. Relief Requested and Basis for Relief

The Committee requests that this Court enter an order compelling Respondents to

produce documents responsive to the Committee’s document requests. Rule 2004(a) of the

Federal Rules of Bankruptcy Procedure provides that on motion of any party in interest, the

Court may order the examination of any entity. Rule 2004(b) provides that a party in interest

may examine the “acts, conduct, or property or [] the liabilities and financial condition of the

debtor, or [] any matter which may affect the administration of the debtor’s estate” and, in a case

under chapter 11 such as this one, a party in interest may also examine “the operation of any

business and the desirability of its continuance, the source of any money or property acquired or

to be acquired by the debtor for purposes of consummating a plan and the consideration given or

offered therefor, and any other matter relevant to the case or to the formulation of a plan.” See

F.R.B.P. 2004(b); see also 2 Collier on Bankruptcy ¶ 343.04.

Courts in this Circuit analogize Rule 2004 examinations as the equivalent of a “fishing

expedition.” See In re MMH Automotive Group, LLC, 346 B.R. 229, 233 (Bankr. S.D. Fla.

2006) (“Rule 2004 does allow the Trustee to go on a general fishing expedition so long as the
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information sought relates to ‘the acts, conduct, or property or to the liabilities and financial

condition of the debtor, or to any matter which may affect the administration of the debtor’s

estate . . . .’”). Courts in this Circuit permit examinations of third parties just as they permit

examinations of the Debtor. See In re Analytical Sys., Inc., 71 B.R. 408, 411 (Bankr. N.D. Ga.

1987).

The approach of the courts in the Eleventh Circuit is consistent with the general view that

“the scope of a Rule 2004 examination is ‘unfettered and broad’ and the rule itself is ‘peculiar to

bankruptcy law and procedure because it affords few of the procedural safeguards that an

examination under Rule 26 of the Federal Rules of Civil Procedure does’.” See In re GHR

Energy Corp., 33 B.R. 451, 453-54 (Bankr. D. Mass. 1983). Examinations under Rule 2004 are,

as a result, allowed for the purpose of discovering assets and unearthing frauds. Id. (Citing In re

Foerst, 93 F. 190, 191 (S.D.N.Y. 1899)). Indeed, the use of a Rule 2004 to prepare the initiation

of litigation is appropriate and the limitations on “relevance” under Rule 26 inapplicable. See,

e.g., In re Mittco, Inc., 44 B.R. 35, 37 (Bankr. E.D. Wisc. 1984).

In their responses and objections, the Respondents do absolutely nothing to establish the

right to preclude discovery in this circumstance. Vague and ill-considered allusions to Rule 26

simply do not provide a basis for this Court to preclude the requested discovery. Indeed, it is

precisely the insiders making the decisions to make the loans which have now lost tens of

millions of dollars in value that should be subject to discovery.
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IV. Specific Requests

A. RPD No. 29 to Wehmiller, Brooks, and Hoeflinger:3

RPD No. 29 states as follows:

All Documents or Communications that relate to Wehmiller’s or any Wehmiller entity’s4

tax returns (state and federal) for the past five (5) tax years. (Ex. B, p. 14, ¶ 29.)

Response to RPD No. 29:

“Respondent objects to Request for Production number 29 upon the grounds asserted in

objection to Request number 1 and further objects to said request because it is overbroad, not

being limited in any way to the production of information that would illustrate or prove anything

in this case but requiring Respondent to produce state and federal income tax returns that contain

information with respect to income earned from all sources, matters which the Unsecured

Creditors Committee have no business knowing and which are not relevant to any issue in this

case not calculated to lead to the discovery of such evidence.”

The Respondents also incorporate their objection to RPD No. 1, which includes the

objection that the request calls for the production of documents subject to the attorney-client

privilege or attorney work-product doctrine.

Reply to the Response to RPD No. 29:

In spite of the Respondents’ boilerplate objections, the requested documents clearly are

subjection to production under Rule 2004. For example, as noted above, Mr. Wehmiller held

several leadership positions with the Debtor, including acting as a former chairman of the

3 The same request is made to Brooks and Hoeflinger. (See Exs. C and D, p. 14, ¶ 29). All three individuals
make the same objections.

4 The request to Brooks sought documents related to “Brooks’ or any Brooks’ entity’s tax returns” and the
request to Hoeflinger sought documents related to “Hoeflinger or any Hoeflinger entity’s tax returns.” Id.
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Debtor’s Board of Directors and Chief Executive Officer of the Debtor until December 20, 2007.

Mr. Wehmiller also served as the Debtor’s principal financial officer for a period of time in 2007

and as a member of the loan and investment committee of the Debtor’s board. Mr. Brooks held

several leadership positions with the Debtor, including acting as a member of the Debtor’s Board

of Directors and CEO and Co-President of the Debtor until November 1, 2006. Mr. Brooks was

for a period of time also the CEO of eNable. Mr. Hoeflinger owns 100% of Trinity Trust

Company, which is the Trustee for certain of the Debtor’s publicly issued bonds. Mr. Hoeflinger

also is the Executive Director of Church Consulting Services, which arranged loans to churches

that were financed through the Debtor.

As the requested tax returns may reveal whether the party from whom they were

requested is taking or receiving money from entities that are parties to this action, they fall

within the broad purview of documents subject to production under Rule 2004. Moreover, the

tax returns may reveal monies advanced to Wellstone LLC, the Debtor’s largest borrower, or

funds paid to the Respondents by the Debtor.5 With respect to the tax returns in particular, the

Respondents claim that the Committee “have [sic] no business knowing and which are not

relevant to any issue in the case nor calculated to lead to the discovery of any such evidence.”

(Response at ¶ 29, p. 3). Given the fact that the Respondents were insiders of the Debtor, being

paid by the Debtor and were equity holders and insiders to other entities being paid fees by this

Debtor, it is precisely the tax returns and related financial information that must be produced in

order to allow the Committee to fully review the flow of funds by and through the Debtor. To

the extent that the Respondents have concerns about the confidential nature of some of the

information that may be contained in the tax returns, the Committee is willing to enter into a

5 Additionally, the documents sought are not privileged. Respondents have not produced a log of any
information being withheld pursuant to a claim of privilege.
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protective order that would provide some protection for that information as appropriate.6 There

is absolutely no reason for this Court to preclude discovery of payments made to these officers

and directors in this circumstance. Millions of dollars have been lost and these directors were in

charge at the time. Accordingly, the Court should grant the Committee’s Motion.

B. Objections to RPD Nos. 2-26:

In RPD Nos. 2-26, the Committee requested documents relevant to various individuals

and business entities. Respondents all make the standard boilerplate objections to these

requests,7 but do not discuss how the requests are overbroad or will not lead to the discovery of

relevant evidence. More importantly, the Respondents’ “relevancy” argument completely misses

the point – Rule 26(b)’s relevance standard is inapplicable; instead, under Rule 2004 the

Committee is entitled to a broad range of documents, whether “relevant” under Rule 26 or not.

In addition to the relevance objection, Counsel for Respondents states via letter that his

clients do not have in their “possession” documents responsive to RPD Nos. 2-26. This is a

disingenuous response. As former officers, directors, and/or owners of the respective entities

with which they were associated, Respondents clearly have access to the requested documents,

regardless of whether they currently are in their “possession.” Accordingly, the Court should

order the production of the requested documents.

Conclusion

The Committee requests that this Court enter an order compelling production of

documents responsive to the Committee’s subpoenas. The Committee also seeks an award of

6 The Committee notes that it has worked through similar arrangements with other discovery respondents
including First United Bank and David Craig and the Coopers with respect to the so-called “FUB litigation.”

7 Respondents make the same boilerplate objections in their response to RPD No. 29. (Exs. B, C, and D, p.
14, ¶ 29.)
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sanctions against Respondents because they have failed without adequate excuse to obey the

subpoenas served by the Committee (see Bankruptcy Rule 9016(e)).

Respectfully submitted this 22nd day of September 2008.

ALSTON & BIRD LLP

/s/ William S. Sugden
Dennis J. Connolly (Bar No. 182275)
Patrick C. DiCarlo (Bar No. 220339)
William S. Sugden (Bar No. 690790)
1201 West Peachtree Street
Atlanta, GA 30309
Telephone: (404) 881-7000
Facsimile: (404) 881-7777

Counsel to the Official Committee of
Creditors Holding Unsecured Claims
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