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I.  Executive Summary 
1. Hays Financial Consulting, LLC (“HFC”) served as New Chief Executive Officer of 

Aero Plastics, Inc. (“Debtor” or “Aero”) from March 10, 2005 to April 5, 2005 and continued 

monitoring the Debtor until the date of this report.   During this period, the following was 

accomplished: 

a. Increased cash by $1.3 million, predominately through proactive management, sale of 

excess inventory and sound cash management policies; 

b. Stabilized declining employee morale and improved the corporate relationship with 

customers and suppliers;  

c. Identified a number of operational issues of concern, resolved the highest priority items 

and memorialized the unsolved issues in this report; and 

d. Oversaw the proposed asset sale, monitored the asset bidding process and actively sought 

potential buyers for the business. 

 
 
 

II.  Background and Appointment of HFC 
2. On January 6, 2005 (the “Petition Date”), Debtor filed a voluntary petition for relief 

under Chapter 11 of the Bankruptcy Code.  

3. Debtor is engaged in the business of manufacturing, marketing and distributing a full line 

of housewares in categories such as storage totes, travel containers, closet organization and food 

storage.  Aero designs, manufactures and distributes its products throughout the United States 

and sells its products through a large and diverse network composed of major retail outlets across 

the country, including K-mart, Wal-Mart, Linens N Things, Home Depot, Dollar General and 

Family Dollar. 
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4. A cash collateral hearing was held on March 9, 2005.  Subsequent to the cash collateral 

hearing on March 9, 2005, the Court entered the Third Interim Cash Collateral Order (Docket 

No. 145) on March 11, 2005. At the hearing, the substance of the Order was read into the record. 

The Order conditioned continued use of cash collateral upon, among other conditions, Debtor’s 

hiring of Hays Financial Consulting, LLC (or some other entity acceptable to the Committee and 

the Lender) as its “New CEO” with duties and responsibilities defined in the Order. 

5. Hays Financial Consulting LLC is an Atlanta-based consulting firm, which, among other 

business aspects, manages distressed, insolvent and bankrupt companies. The firm includes a 

team of experienced financial consultants that provide a wide spectrum of fiduciary, insolvency, 

turnaround, crisis-management, asset recovery, accounting, forensic accounting, dispute 

resolution and tax solutions.  HFC professionals assigned to this matter included three senior 

members of the firm, collectively with over 60 years experience, including Mr. S. Gregory Hays, 

Managing Director who is a Certified Turnaround Professional (“CTP”) and a Certified 

Insolvency and Restructuring Advisor (“CIRA”); Mr. J. Wesley Pennington, CPA/ABV, CIRA, 

CFE; and Mr. Mark C. King (qualified as a CTP, and awaiting final approval).   

6. The use of three professionals as CEO allowed one professional to be on-site to manage 

Debtor’s plant, a second to manage banking relations, and Mr. Hays to oversee the proposed 

asset sale and to manage the bidding procedures. 

7. As a further condition to the continued use of cash collateral, as foresaid, Debtor was 

required to file, on or before March 11, 2005, a motion under 11 U.S.C. § 363 proposing to sell 

substantially all of Debtor’s assets for cash on or before April 8, 2005 to Equity South Advisors, 

LLC or its designee (“Equity South” or “Buyer”), or a higher bidder, at a price acceptable to 

Debtor.  The efforts to sell to Equity South are discussed more fully in a following section 

entitled “The Proposed Transaction with Equity South.” 
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III.  Operational Oversight, Accomplishments,  

and Unresolved Management Issues 
8. On Wednesday evening March 9, 2005, HFC professionals met the principals of the 

Debtor and Debtor’s counsel for an operational overview and planning session for the transition 

of executive and operational control of the Debtor to HFC. Mr. Jeffery Goldberg, former CEO, 

stated that while he was relinquishing control as CEO, he would continue to serve as Chairman 

of the Board.    

9. As New CEO, HFC decided to continue the employment of Lamberth, Cifelli, Stokes & 

Stout, P.A. as counsel to Debtor. 

10. Immediately thereafter, on March 10th, an experienced HFC professional, Mark King, 

was assigned in situ at the Debtor’s plant in McDonough, Georgia. 

11. HFC prepared a management engagement letter dated March 11, 2005 that was provided 

to Jeffery Goldberg as Chairman of the Board to approve and sign.  The letter was executed and 

signed by Jeffery Goldberg and is attached as Exhibit I. Paragraph 13 of the letter required 

ratification and indemnification by the Board, but this ratification and indemnification was not 

received by HFC. Mr. Goldberg promised Mr. Hays on many occasions that the document was 

prepared and would be provided, but it was never received. 

12. The primary focus of the operational phase of the assignment was to (i) maintain the 

going concern value of the Debtor; (ii) monitor the bid process; and (iii) oversee operations. 

13. The bid process is discussed in the section below. 

14. Operations.  All of the operational improvements were undertaken with the view of 

preserving the going concern value of the Debtor.  With respect to overseeing operations, HFC’s 

focus included: (i) develop a budget, and operate within this budget; (ii) monitor cash 

disbursements; (iii) generate cash where possible without jeopardizing the going concern value; 

(iv) improve operations where possible; and (v) assess operating strengths and weaknesses.  
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15. Budget.  During the first few days of the engagement, HFC developed and submitted for 

the secured lender’s approval an operating budget for the Debtor’s operations.  This initial 

budget was discussed in the April 18, 2005 hearing.  HFC prepared an analysis styled Budget v. 

Actual and Changes in Debtor’s Cash for the period March 12, 2005 to April 9, 2005.  This 

schedule is attached as Exhibit II in place of the initial budget that was discussed in the April 18, 

2005 hearing.  This schedule was prepared to demonstrate the results of Debtor’s operations 

during HFC’s tenure as New CEO as well as the increase in cash compared to budget. 

16. Monitoring cash disbursements.  HFC reviewed all significant disbursements and 

compared to the budget prior to releasing checks for payment. 

17. Cash Position.  During HFC’s short tenure as New CEO, Debtor’s cash position 

increased by $1.2 million from $2.0 million to an ending cash balance on April 9, 2005 of $3.2 

million.   

18. Generating cash.  In the course of the engagement, HFC identified approximately $1 

million in excess inventory. With the assistance of Debtor’s sales and operations personnel, HFC 

identified finished goods that were not sellable to the Debtor’s current customers, due to factors 

such as discontinued styles, and began effort to sell the inventory at the annual housewares trade 

show in Chicago in March. Approximately $400,000 of the inventory has been shipped.  An oral 

purchase order for the remaining $700,000 in excess inventory has been received and the 

inventory should be shipped in the near future. 

19. Improving operations.   HFC instituted a number of changes that improved Debtor’s 

operations and protected the value of the estate.   

a. Intangible value of HFC’s presence.  Due to the bankruptcy and the unknown future of 

the Debtor, employee productivity and morale was extremely low.  The former CEO, 

Jeffrey Goldberg, and former Chief Operating Officer, Michel Buchbut, were both 

working on competing bids for the company and employees were picking sides. HFC 

believes its presence and relationship with the employees at the Debtor’s plant provided a 

much-needed independent oversight and boost to employee morale. Debtor currently 

employs approximately 125 people, with another 80-100 employees being provided from 

time to time by Rainbow Temp Services (“Rainbow”). 
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b. Temporary work force.  Rainbow, an unrelated party, provides temporary factory workers 

to the Debtor on an as-needed basis.  There is written agreement between Rainbow and 

Debtor.  HFC discovered that Rainbow’s workers compensation coverage had been 

cancelled in January 2005. Through HFC’s efforts, on April 13, Rainbow provided 

documentation that coverage was restored.  

20. Suggested improvements for the Debtor’s consideration.  HFC identified numerous 

operational issues that should be addressed by future management.  Certain of these require 

priority attention, while others reflect varying degrees of subjective evaluation by HFC.  These 

types of conditions are typical in a bankrupt company and are not reflective of prior 

management.  These include:  

a. Temporary work force.  Certain issues may need to be addressed with Rainbow, such as 

their business license expiring in December 2004, obtaining a current W-9 form and 

confirming whether they are paying employee/employer taxes. Furthermore, the checks 

and balance system for verifying temporary workers’ time and attendance is inadequate 

and a new system needs to be considered. A written agreement should be executed 

between both parties to confirm the scope of services provided, which party is 

responsible for paying taxes, insurance coverage limits or requirements, and company 

policies. 

b. Deferred maintenance.  Debtor should consider additional expenditures on the 

maintenance and repair of its machinery, equipment, and molds.  These expenditures will 

enable Aero to increase its production capability and efficiency.  Debtor should also 

consider utilizing the conveyor system that is in place. 

c. Management / Leadership.   

i) Warehouse Manager and warehouse efficiency.  The position of Warehouse Manager 

is and has been vacant for some time. The Shipping Manager has been trying to do 

both jobs. A Warehouse Manager needs to be hired and responsible for management 

of raw material, work-in-process, and finished goods inventories.  Aero is believed to 

have an inventory/warehouse locator “module” to interface with Navision, their 

accounting and manufacturing software. The computer to be used for this system was 

not located. This system should be activated and personnel should be trained in the 
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use of the system. This will eliminate the current manual “search and find” system. 

Additionally, if not already included in this software, an automatic inventory 

replenishment module should be considered to assist with purchasing and production 

scheduling to further enhance efficiency.  

ii) Corporate CFO.   The Corporate CFO resigned on April 8, and will continue working 

at the Debtor for a short period.  We understand that a new interim CFO has been 

identified.   

d. Need for budgets and forecasts.  Prior to filing the petition, we understand that Aero had 

no formal or informal budgetary measures in place. HFC found the existing budget basic 

and not sales or production-sensitive. Continuing to use flexible budgets should be 

required and monitored for achievement of targeted goals and management 

accountability.   This is a high priority. 

e. Executory contracts.  Executory contracts and unexpired leases should be reviewed and 

either be assumed or rejected. Two equipment leases have been or are in the process of 

being rejected. These two leases alone will eliminate over $25,000 in monthly payments. 

Aero has approximately 30 forklift trucks under lease. Discussions and negotiations with 

Toyota Motor Credit should take place to determine cure amounts, a potential buyout of 

the leases, or rejection of the Master Lease agreement. Additional equipment leases must 

also be reviewed to determine rejection or assumption.  This is a high priority. 

f. Accounts payable. A review of current vendor files and W-9’s should be undertaken and 

files updated with required documentation. Additional internal controls should be 

reviewed and assessed. This is a moderate priority. 

g. OSHA citations.  On March 10, HFC’s first day at Aero, OSHA arrived for a surprise 

inspection after a disgruntled former employee filed a complaint. HFC met with OSHA 

representatives.  OSHA later delivered four citations to the Debtor: two dated March 17th 

and two dated April 1st. Two of the citations were quickly remedied. The other two will 

require additional costs, training, and enforcement of compliance.  
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i) One citation was issued on March 17th for failure to train employees in the purpose 

and use of energy control procedures, or Lockout/Tagout requirements. The due date 

by which this citation must be abated is April 12, however, an extension has been 

granted for an additional two weeks. A complete binder/manual and related 

documents are being prepared for implementation of the procedures to be followed. 

In addition, equipment must be purchased (approx. $1,000), and training of 

employees must be completed.   

ii) The other citation was issued on April 1st for failure to provide Personal Protective 

Equipment (“PPE”) to employees. The due date by which this citation must be abated 

is April 27. Although some protective equipment was available for use by employees, 

none wore or took advantage of the PPE. Additional supplies of PPE have been 

purchased, but enforcement and accountability must be put in place. Workers should 

be required to sign for and acknowledge receipt of the PPE, and management must 

make certain the safety equipment is worn in areas that require the use of PPE.  The 

fines assessed for these four citations total $3,600, and must be paid with Aero’s 

response and corrective actions taken to cure the citations. Safety must be of 

paramount concern.  This is a high priority. 

h. Security/Theft.  Security and theft are continuous challenges to any business, but with 

proper security procedures in place, the losses can be minimized. Aero has over 70 dock 

doors and a dozen or so outside access doors. Dock doors need to be repaired and 

maintained so they can be locked at night when the shipping department is closed. The 

company has security cameras, but they are not being utilized. Outside access doors need 

to be limited and monitored. This is a moderate priority. 

i. Employees.  Safety issues, forms, etc. are being updated as a result of the OSHA 

inspection. Additionally, a review of all employee files must be preformed to verify that 

all required forms (Fed, State, W-9, etc.) are current. As is with most bankruptcies, 

employee morale is low. Earned vacation time for pre-petition and post-petition time 

must be addressed with employees. Developing and communicating the vacation policy 

may provide a quick boost to employee morale. This is a moderate priority. 
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j. Customers/Suppliers. Due to the bankruptcy filing, both customers and vendors have 

been reluctant to continue purchasing from or supplying goods to the Debtor. Customers 

have continued to purchase finished goods from the Debtor, but have held back on 

returning all of the business back to the Debtor until they feel more comfortable with the 

Debtor’s ability to continue as an on-going producer. Suppliers have been stung with pre-

petition unsecured debt, and also are reluctant to return to their former alliance with the 

Debtor.  Most vendors have insisted on a form of COD payment such as payment in full 

upon delivery or payment in full before accepting an order. The quicker the Debtor can 

reestablish its viability with customers and credit terms with its suppliers, the sooner it 

can eliminate viability concerns and begin to focus on long-term growth and profitability 

of the business. This is a high priority. 

k. Ames receivable - $150,000.  Aero has an outstanding receivable of approximately 

$150,000 due from Ames Department Stores. Ames is also under bankruptcy protection, 

and the receivable consists of goods shipped to Ames post-petition, resulting in an 

administrative claim against the Ames estate. However, payment of this receivable is 

being held pending the settlement of a potential preference claim by Ames against Aero. 

Efforts need to be made to settle this matter quickly. This is a moderate priority. 

 

IV.  Relations with the Secured Lenders 

21. Wachovia Bank, N.A. (successor by merger to SouthTrust Bank, N.A., 

“Wachovia” or the “Bank”), was the secured lender to Debtor when HFC was appointed 

New CEO.  The loan had been assigned to Wachovia’s Special Assets Group for monitoring 

during the workout.  

22. Although HFC did not examine the loan documents or statements, it is our 

understanding that the Wachovia loan balance is approximately $18 million. 

23. As part of the engagement, HFC routinely consulted with and reported results to 

the assigned workout officer regarding (i) status of cash; (ii) status of operational changes; 

(iii) status of bidders; and (iv) other events that would impact Wachovia’s collateral 

position.   

8 



 

24. Wachovia’s stated priorities were preserve cash, operate within a budget, maintain 

going concern value, and liquidate excess inventory. 

25. On Friday evening, April 1, 2005, Debtor was informed by Wachovia’s counsel 

of an extension of deadlines until April 15, 2005.  It was unclear to the Debtor just what had 

transpired. 

26. On Monday, April 4, 2005, at a hearing scheduled for the sale of Debtor, it was 

announced in Court by Bank’s counsel that the loan had been sold to a General Electric 

(“GE”) entity, and that GE planned to extend the use of cash collateral until April 15, 2005.   

27. On Tuesday, April 5, 2005, Debtor, Debtor’s Counsel, and Counsel to the 

Unsecured Creditors Committee met with Mr. Goldberg who advised, as Chairman of the 

Board, he was reinserting himself as CEO of the Debtor. After this meeting, the parties 

contacted GE and spoke to two loan officers and their counsel and they advised that GE 

wanted Mr. Goldberg to be reappointed as CEO.   

28. On Thursday, April 7, 2005, the Court requested the New CEO prepare an Exit 

Report and attend a hearing on April 18, 2005.  

 

V.  Efforts to Sell the Company 

29. During HFC’s tenure, several potential buyers expressed interest in acquiring the 

Debtor’s assets and signed confidentiality agreements. However, there was no final Asset 

Purchase Agreement (“APA”) signed, despite best efforts to obtain a final sale document 

acceptable to the Debtor.  

30. Potential buyers executing a Confidentiality Agreement were: Equity South; 

United Plastics, Leominster, MA; Ancora Management LLC, Greenwich, CT; and Republic 

Financial Corporation, Aurora, CO.   

31. Additionally, Confidentiality Agreements were sent to John Irby, as counsel for 

an interested buyer, and to David Lorry, Chrysalis Capital Partners. 
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32.  There were varying levels of interest by the potential bidders and HFC worked 

closely with bidders and Counsel to the Unsecured Creditors Committee to solicit interest in 

the Debtor. However, in general, most of the potential bidders felt the time frame to perform 

due diligence was too short and the Debtor struggled with the short time frames and brief 

extensions of time for a sale of the company. HFC believes that these potential buyers would 

have been more active in the process and that additional potential buyers could have been 

identified with additional time for sale. 

 

VI.  The Proposed Transaction with Equity South 

33. Despite the chain of events surrounding the proposed sale of the Debtor, the 

simple fact is that a final APA was never accepted or signed by the Debtor. While the 

Debtor was working on a proposed APA on Friday evening, April 1, 2005, the Debtor and 

New CEO became cognizant that Wachovia had agreed to extend the use of cash collateral 

until April 15, 2005. By Tuesday, April 5 it became clear that GE had purchased the loan, 

and HFC was dismissed as New CEO by the Chairman of the Board. 

34. The course of events regarding the APA negotiations with Equity South is 

follows. 

a. As a further condition to the continued use of cash collateral, as aforesaid, the Debtor was 

required to file, on or before March 11, 2005, a motion under 11 U.S.C. § 363 proposing 

to sell substantially all of the Debtor’s assets for cash on or before April 8, 2005 to Equity 

South Advisors, LLC or its designee (“Equity South” or the “Buyer”), or a higher bidder, 

at a price acceptable to the Debtor, and to accompany such motion with a companion 

motion proposing typical overbid protections for Equity South and allowing Equity South 

to be reimbursed from the surplus proceeds of an accepted competing bid for the incurred 

expenses only by Equity South, subject to a cap, assuming Equity South was ready to 

close on its initial bid. 

b. As negotiations leading to the above mention requirements occurred on March 9, 2005, 

counsel for Debtor promptly commenced drafting a motion to sell assets after the March 

9 hearing.   
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Drafts of a Motion for Order Authorizing the Sale of Assets and of a proposed APA were 

reviewed by the New CEO on March 11.  The Debtor received an unsigned Letter of 

Intent from counsel for Equity South on March 11, 2005.   

c. The Debtor, by and though HFC as New CEO, considered alternative versions of the Sale 

Motion: – one that would seek to approve the sale pursuant to the terms of the proposed 

APA; and another that would seek to approve the sale pursuant to the terms of the Letter 

of Intent.   

d. After discussions with Debtor’s counsel, on March 11, 2005, the Debtor filed a Motion 

for Order (1) Authorizing the Sale of Assets Fee and Clear of Liens, Claims and 

Encumbrances Under Section 363 of the Bankruptcy Code; and (2) Authorizing 

Assumption and Assignment of Certain Executory Contracts and Unexpired Leases 

Pursuant to Section 365 of the Bankruptcy Code (“Motion to Sell”).  The Motion to Sell 

(Docket No. 146) includes the following paragraphs:  

i)  Buyer has submitted an offer to purchase substantially all of the Debtor’s assets 

and has submitted a letter of intent to the Debtor.  Debtor anticipates that Buyer will 

subsequently execute an APA, in substantially the form attached hereto as Exhibit 

“A”, demonstrating Buyer’s desire to purchase all or substantially all of the Debtor’s 

assets (the “Acquired Assets”).  Debtor will file the final version of the APA with the 

Court once Buyer and Debtor execute the APA. 

ii)  In the event Buyer and Debtor are unable to negotiate a final version of the APA 

that both Buyer and Debtor are willing to execute, Debtor seeks authority to sell the 

Acquired Assets to another entity willing to execute an APA in substantially the form 

attached hereto.  Alternatively, Debtor seeks authority to auction the Acquired Assets, 

upon approval by the Court of the terms and conditions of such auction. 

e. Accompanying the Motion to Sell, Debtor filed the proposed APA (Docket No. 147).  As 

indicated in the Motion to Sell, it was anticipated that the Buyer would execute an APA 

in substantially the form of the APA filed with the Court, unless negotiations resulted in 

the Debtor determining that a different format should be used.   
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f. Alternatively, if Buyer and Debtor were unable to negotiate a final APA, Debtor sought 

authority to sell the assets to another entity willing to execute an APA in substantially the 

form filed with the Court or to auction the assets to the highest bidder.  

g. At the start of the week of March 14, Debtor and Debtor’s counsel began work on a 

motion to establish bidding procedures.  Buyer had included certain proposed bidding 

procedures in its unsigned letter of intent, but some of the procedures proposed by Buyer 

would, in Debtor’s opinion, operate to chill bidding or to make it impossible for any other 

prospective purchaser to make a bid for the assets.  Debtor finalized and filed an 

emergency motion to establish bidding procedures (Docket No. 151) on March 16, 2005.  

The hearing on the motion was held on March 23, 2005.  

h. On March 22, 2005, Debtor’s counsel made inquiry by electronic mail to Buyer’s counsel 

as to where his client stood with regard to providing an APA.  The message also offered 

to provide Buyer’s counsel with an editable version of the APA the Debtor had filed with 

the Court and offered to provide a more basic version than what the Debtor had filed.  

Later in the day on March 22, Debtor filed the more basic version with the Court as the 

proposed APA to be treated as the exhibit to the Sale Motion (Docket No. 163).   

i. On March 25, 2005, Debtor’s counsel made another electronic mail inquiry of Buyer’s 

counsel to ask when to expect a proposed APA and to again offer to send the Debtor’s 

version of the APA to Buyer’s counsel in an editable format so that Buyer’s counsel 

could modify.  Buyer’s counsel, in an electronic mail reply, expressed his client’s 

concerns about Wachovia's full reserve as to price and indicated that his client might not 

spend any more effort on the matter in view of the bank’s full reserve and their ability to 

refuse to accept his client's bid.  

j. Around noon on March 29, Buyer finally sent a proposed APA to Debtor’s counsel by 

electronic mail.  The message from Buyer’s counsel made it clear that the APA was 

subject to change and had not been reviewed or approved by his client.  Debtor’s counsel 

began reviewing the APA received from Buyer’s counsel.  After discussion with Debtor’s 

counsel and evaluation of the APA, Debtor concluded that many provisions of the APA 

proposed by Buyer were not acceptable.   
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k. In particular, the proposed APA contained numerous warranties to be made by the Debtor 

with regard to the assets being sold.  Article V of the APA as proposed by Buyer on 

March 29 consisted of 23 Paragraphs calling for Seller (Debtor was defined as “Seller” in 

the APA) to make numerous representations and warranties, including requiring the 

Seller to warrant that the assets being sold are sufficient for the continued conduct of the 

business, requiring Seller to warrant that Seller has filed all required tax returns, requiring 

Seller to warrant that Seller has not infringed any one else’s intellectual property rights, 

requiring Seller to warrant that Seller owns all listed Purchased Intellectual Property free 

and clear of liens (when, in fact, the Bank would have a lien on Intellectual Property), 

requiring Seller to warrant that Seller has made available true and correct copies of all 

contracts to Purchaser, requiring Seller to warrant that each contract is a valid and 

binding obligation of Seller AND OF THE OTHER PARTIES, and requiring Seller to 

warrant compliance with labor laws and environmental laws.  Other provisions that were 

unacceptable with the APA proposed by Buyer on March 29 included provisions 

indicating that Buyer did not have to close if Buyer did not have financing sufficient to 

close on an increased bid Buyer might make at the auction.    

l. Because the Debtor expected the proposed sale of assets to be a bankruptcy sale free and 

clear of liens and buyer protections would come from a Sale Order that would relieve a 

buyer of any successor liability and provide other protections, Debtor thought the APA 

proposed by Buyer on March 29 was unacceptable in light of its call for numerous 

warranties to be required of the Seller (as well as other issues).   

m. Debtor and Debtor’s counsel worked to revise the APA sent by Buyer near noon on 

March 29.  On the evening of March 30 about 6 p.m., Debtor sent Buyer a revised APA 

along with a ‘redlined’ version that indicated the changes made to the version drafted by 

Buyer.  Debtor’s version, inter alia, made it clear that the assets were being sold “as is, 

where is” and without warranties.    

n. On March 31, Debtor and Debtor’s counsel had extended discussions with Buyer’s 

representative, Mr. Doug Diamond, and Buyer’s counsel.  At approximately 7 p.m. on 

March 31, Buyer sent a newly revised APA (revised to incorporate Buyer’s counsel’s 

understanding of our discussion) by attachment to electronic mail message.   
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The message indicated that this version was subject to further review, comment, and 

change by the Buyer.  

o. Debtor’s counsel spent a large part of the next day, Friday, April 1, going through and 

revising the APA proposed by Buyer on March 31. As Debtor began to evaluate and 

consider the Buyer’s proposed APA and the revisions suggested by Debtor’s counsel, 

Debtor’s New CEO learned that Wachovia had agreed to extend all deadlines for making 

bids, as indicated in the transcript of the email from Wachovia’s counsel:  

“…As you are aware, this firm represents Wachovia Bank, National Association (the 
"Bank") in the Chapter 11 case of Aero Plastics, Inc. (the "Debtor").  As counsel to the 
Bank, I am sending this to you in your capacity as counsel to the Debtor.   
  
As requested by the Debtor and the Creditor's Committee, this is to confirm the Bank's 
agreement pursuant to the Cash Collateral Order and the Bidding Procedures Order 
that all deadlines under these orders will be further extended from 2:00 p.m. (Eastern) 
on Monday, April 4, 2005 to 5:00 p.m. (Eastern) on Friday, April 15, 2005.  (These 
deadlines were previously extended from 5:00 p.m. (Eastern) on Friday, April 1, 2005 
to 2:00 p.m. (Eastern) on Monday, April 4, 2005).  This extension includes, without 
limitation, the deadline for submitting bids, the deadline for objecting to the sale, 
and period within which the Debtor is authorized to use the Bank's cash collateral.  To 
the extent that the current cash collateral budget expires prior to April 15th, the Bank 
would request that the Debtor prepare and submit an updated cash collateral budget.  
Also, the Bank would request that you contact the Court to request a reset of Monday's 
Sale Hearing to the next available hearing date after April 15th…” 

 

p. Contact with Buyer’s counsel was promptly made by voice mail upon learning the news.   

q. On Monday, April 4 at approximately 11:30 a.m., Debtor was sent for the first time a 

version of the APA that Buyer indicated willingness to actually sign without further 

changes.  Buyer sent the April 4 version of the APA as a “.PDF” file, so it could not 

readily be determined how much it had changed in comparison to the previous (March 

31) version.  However, Debtor’s counsel did note that the April 4 version changed 

Section 3.1. That change alone made the document unacceptable.  In particular, Section 

3.1 of the APA as proposed by Buyer on March 31 made it clear that the $8 million 

component of the purchase price was to be earmarked for payment of the bank’s claim 

“and the secured claim of any other creditor with a valid lien.”   
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The quoted clause was a result of negotiations and discussions on March 31 wherein 

Debtor and Debtor’s counsel informed Buyer of the possible existence of first priority 

purchase money liens on certain molds owned by the Debtor.  The quoted clause was 

intended to make it clear that the $8 million component of the purchase price was 

intended to be earmarked not only to pay the Bank but also any other secured creditor 

with a claim to a superior secured claim with regard to any particular asset.  The April 4 

version of the APA sent by Buyer deleted the quoted clause thereby implying that the 

$500,000 component of the Purchase Price would not be free and clear of other claims, 

and available for the estate free of liens.    

r. In summary, the Buyer never provided Debtor with an APA that Buyer was ready to sign 

until April 4.  No versions of the APA sent by Buyer (including the version sent on the 

evening of March 31) were acceptable to the Debtor.  Despite the hard work, no mutually 

agreeable APA was ever drafted or executed. 

35.  In the course of due diligence, various discussions and negotiations with parties-

in-interest occurred, including discussions with the landlord for Debtor’s facility in 

McDonough.  An unexpected potential transaction cost affecting the APA to cure the 

Debtor’s real property lease became clear in the final days leading up to the planned sale 

hearing. An estimate (provided by the landlord) of the amount necessary to cure defaults 

under the Debtor's sublease of the McDonough plant is approximately $476,750, comprised 

of:  pre-petition rent - $19,435; replenishment of Security Deposit - $120,501; returned 

Check -  $27,750; Materialman's Lien - $250,000; Henry County Industrial Development 

Authority Attorneys' Fees (landlord on main lease) - $31,000 (landlord on main lease); 

McDonough (landlord on sublease) - $28,000.  

 

VII.  Liquidation Analysis 

36. During the course of its tenure as New CEO, HFC prepared a liquidation analysis and 

generally concluded the liquidation value was greater than the proposed stalking horse sale 

price. At one point, the Debtor had over $4 million in cash and significant inventory and 

receivables, yet the sale price was $8.5 million.  
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VIII.  Termination of Hays Employment as New CEO 

37. On Tuesday, April 5, 2005, HFC and Debtor’s counsel held a conference call with GE 

and their counsel. The GE loan officers confirmed that the Wachovia debt had been purchased 

and that use of cash collateral was being extended and they were in agreement that as Chairman 

of the Board, Mr. Goldberg was authorized by GE to reassert himself as CEO of the Debtor.  

38. Further discussions with GE’s counsel, Hunton & Williams, revealed that GE did not 

want to purse an asset sale on the schedule originally set, and that Mr. Goldberg was to resume 

as CEO of the Debtor. 

39. In a conference call on April 7, 2005, the Court requested the New CEO, HFC, to prepare 

an Exit Report.  Since that time, HFC has continued to monitor the Debtor’s operations, held 

conference calls with GE and their counsel and prepared this Exit Report.    

______ 
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I. Engagement Letter with Debtor 

II. Budget v. Actual and Changes in Debtor’s Cash for the period March 12, 2005 to 
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Exhibit I 

Engagement Letter with Aero Plastics, Inc. 

 











 

 

 

Exhibit II 

Budget v. Actual and Changes in Debtor’s Cash  

For the Period March 12, 2005 to April 9, 2005 

 

 



Aero Plastics, Inc.
Budget v. Actual and Changes in Debtor's Cash
For the Period March 12, 2005 to April 9, 2005

Exhibit II

Budget Actual

Beginning Cash Balance as of March 12, 2005 1,887$    2,050$     

Receivables Collections, Net 3,476      3,674        
Rental Income 15           15             
Insurance Proceeds -              -                
Other -              19             
     Total Cash Collections 3,491      3,708        

Disbursements
   Resin 1,532      844           
   Color 42           22             
   Corrugated& Other 218         241           
   Payroll (including Temps & Employers Taxes) 670         584           
   Health Life Disability etc 70           41             
   Workers Compensation Insurance -              -                
   US Trustee Fees -              -                
   Utilities 114         67             
   Rent & Related Escrows 128         135           
   Equipment Leases 290         263           
   Telephone 13           8               
   Other Manufacturing Expenses 66           15             
   Other SG&A Expenses 151         116           
   Legal and Professional Fees 165         163           
   Property and Casualty Insurance 15           15             
       Total Disbursements 3,474      2,514        

Cash Increase (Decrease) for 4 week period 17           1,194        

Ending Cash Balance as of April 9, 2005 1,904$    3,244$     

(dollars in thousands
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